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FOREWORD. 


Some explanation is needed for the depar- 
tures from my original plan as had been pro- 
posed in the synopsis. The accompanying 
comparative statement will indicate their 
nature and extent. The first lecture as it now 
stands, is an addition introduced to prepare 
the student for the modern theories. The 
modern theories of jurisprudence were the 
logical and historical issues of the older 
theories and a short running account of the pro- 
gress of jural thought in Europe from the days 
of the Ionic philosophers down to the ‘ Renais- 
sance ’ and ‘ the Reformation ’ is to my mind, 
an essential preliminary to a course of lectures 
on modern juristic theories. Lecture II (as it 
now stands) corresponds to the first lecture of 
the synopsis ; the only difference is that I have 
carried it to include the juristic contributions 
of Kant and Fichte which constitute the cul- 
mination of the rationalistic doctrine of ‘ Law 
of Nature ’ and mark the turning point of its 
career in the modern era. These contributions 
(of Kant and Fichte) were made in the early 
part of the 19th century, s_nd so I have trans- 
posed into this lecture part oi, what I intended 
at first, {t.e., in the synopsis) to include in the 
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next. It is to my mind an improvement in the 
direction of logical unity. Lecture III corres- 
ponds to l/Cclures II & IV of the synopsis 
taken together. Opinions may be divided as 
regards the propriety of discussing in the same 
lecture the metaphysical theories like those of 
Schelling and Hegel and the decidedly empi- 
rical (at least in comparison to the former) 
theories, for instance, of Hugo and Savigny. In 
fact, I myself had originally thought (as can 
be seen from my proposed arrangement in the 
synopsis) of dealing with the German Histori- 
cal School under the head of “ the Empirical 
theories ” after the Analytical School. But my 
present idea, after matiirer consideration, 
is that there is greater affinity between 
the Hegelian Schools and the ‘ Historical ’ 
than between the latter and the Analytical. 
The former two were not only contem- 
poraneous in history but were born and 
nurtured in the same social atmosphere ; and 
they were both inspired by the same great 
“ Historical conception or idea ” — the idea of 
the ‘ historic ’ origin, growth and evolution of 
civil society and law'. The Historical school 
had itself its metaphysical concepts, (e.g., of 
popular or national “ genius ” or ‘ spirit ’) which 
can be fully appreciated only by reference to 
the current Hegelian ideas. The fourth lecture 
corresponds to the third of the synopsis. It 
deals inter ali'^ with the Austinian theory of 
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law, the criticisms that have been urged against 
it, and the arguments advanced by the Austini- 
ans to defend their position against these criti- 
cisms. The major portion of this lecture I had 
originally written for my address (which was 
however, left undelivered) as the chairman of 
the Board of Lecturers in Jurisprudence at the 
University College of Law to the law students 
of Bengal and my stout adherence to and sup- 
port therein of the Austinian theory is explained 
by the view (which I have come to entertain 
as a result of my fairly. long experience as a 
law-lecturer) that the students should first of 
all be taught thorougly to understand and 
appreciate the good and strong points of the 
system elaborated in their text-book (i) before 
they are encouraged to criticise it. In fact, I 
have adopted that plan throughout these 
lectures, laying out in the clearest possible light, 
the strong points of every juristic theory as it 
came up for discussion, and reserving all 
criticisms till all the theories have been pre- 
sented with their unities and differences sharply 
and distinctly brought out and developed. 

Lectures V, VI and IX (of the synopsis) — 
at least the bulk of the topics referred to therein 
—have been amalgamated into one as the fifth 
lecture which is now headed as “ General 
Observations — The Organic Conception.” This 
course has been adopted for a variety of 


(i) Holland’s Jurisprudence. (Holland is an Austinian.) 
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reasons. Tlie contents of Lectures V and IX 
of the synopsis are so closely related to each 
other that I did not desire to keep them apart 
as was originally proposed. Then again, the 
Organic conception of society and the Organic 
theory of law represent the first stage of the 
great movement in the world of thought which 
I have described as the ‘ Sociological Tendency.’ 
The movement overtook and carried all schools 
and theories (philosophical as well as scientific) 
along with it, and the Organic idea or 
conception was, in tlie initial stages of the 
movement, accepted as the common tenet or 
postulate of almost every juristic' and societary 
speculation. So instead of dividing the discus- 
sion and treatment of the Organic theory of 
law as respectively handled by the philosophic 
and the scientific schools into separate lectures, 

1 have put them side by side within one ; there- 
by presenting a fairly compact picture of the 
whole social and juristic atmosphere of that 
period of transition. Part II dealing witli the 
‘ Sociological Tendency ’ is thus disposed of in 
one lecture alone. 

I have taken a somewhat bold step in 
transferring the ‘Social Philosophical ’ schools 
from Part 11 (as proposed in the synopsis) to 
Part III which deals with the sociological theor- 
ies, for it involves a departure from the current 
nomenclature. “ Sociological Jurisprudence ” 
and “Sociological Theories” are gradually 
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becoming terms of art ; but I think there is yet 
time to make an effort to prevent their acquir- 
ing (which to my mind, will be injurious to 
the science of law) a too restricted meaning. 
Jurists belonging to the recent ‘ social-philoso- 
phical ’ schools (Stammler or Kohler for ex- 
amples) — are no less sociological than many 
of the positivistic camps. Instead of describing 
the former as “ Social-philosophical ” jurists, 
{i.e., as philosophical jurists with a sociologi- 
cal tendency) I have decided to describe them 
as sociological jurists, and their theories as par- 
ticular species, (z.e., philosophical) of the ‘ Socio- 
logical’ ; which is thus given a generic meaning 
and character. For the same reason, the recent 
off-shoots of the Analytical or Imperative 
theory (cf. the ‘ Theory of Norms,’ also the Neo- 
Austinian theory) and of the Historical theory 
(cf. the ‘ Comparative’ school and theory) which 
are all permeated by the sociological concep- 
tion or idea are now discussed under Part 111 
instead of Part II. So ray present Lectures 
VI, VII and VIII (corresponding respectively to 
Lecture X, VII and VIII of the synopsis — the 
two latter being transferred from Part II to 
Part III) have all been put under Part III. 
My ninth lecture, like the first, is an innova- 
tion — an addition necessitated by the new 
materials and thought accumulated in course 
of the preparation of these lectures after my 
synopsis had been submitted. 
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The last two Lectures (XI and XII) of the 
synopsis have now been elaborated into four 
(X to XIII). All the juristic doctrines discussed 
seriatim in the previous lectures had now to be 
critically examined together ; first, with refer- 
ence to their bearing on some of the fundamen- 
tal and universal topics relating to the theory 
of law, and next, with reference to the help or 
guidance they offer in the practical fields of 
legislation and administration of justice. A 
recent movement (more recent in fact, than the 
sociological tendency itself) has been set on 
foot in the direction of the unification of 
theories and methods, (1 have discussed it in 
detail in Lectures VIII & IX) and as I took care 
to point out in my introductory lecture, this 
unification is npt only desirable in the interests 
of the juristic science, but is inevitable as soon 
as the schools come to have a wider and more 
comprehensive view and outlook of the scope, 
objects and methods of jurisprudence. I con- 
ceived it to be my duty to contribute my 
humble quota in furtherance of this movement 
in these lectures on behall of my University. 
“ The Synthetic Metliod and Theory of J iirispru- 
dence and the Synthetic Philosophy of Law ” 
(Lecture X) gives a general outline of what I 
take to be the right line of thought along 
which a complete unification of juristic theor- 
ies and methods may be brought about. It is 
further developed in the next two Lectures (XI 
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& XII) with reference to some topics of theori- 
tical jurisprudence, and in Lecture XIII in con- 
nexion with the practical problems of legisla- 
tion and adjudication. Throughout in these 
Lectures (X to XIII) I have adhered to the 
method of ‘ constructive criticism ’ — the sifting of 
the truths (and elimination of the errors of one- 
sidedness) of the existing theories and utilising 
them for the constructive work of synthesis or 
unification of the maturest results hitherto 
achieved by up-to-date science as well as philo- 
sophy of law. 

In this connexion, I have got only one 
more observation to make. It was pointed out 
to me as a defect by a very high authority that 
my synopsis did not contain any reference to 
Hindu jurisprudence. My first impulse natural- 
ly was to find some excuse in the fact that 
Hindu Jurisprudence is not ‘modern.’ But 1 
at once realised the force of the remark in view 
of the fact that Hindu juristic theories had 
in fact passed through almost all the phases 
which characterised the various stages of the 
juristic history of Europe and Anglo-America 
since the dawn of civilisation ; and moreover 
had reached in its most developed form a syn- 
thesis which has not yet been attained in the 
modern world. I accordingly promised to add a 
lecture to remedy the defect. Need I say that 
the synthesis I have proposed in my last four 
lectures has really been nothing but the adap- 



v'^in 


FOREWORP. 


tation of the synthetic philosophy and juris- 
prudence of the Hindus to modern conditions ? 
This is the only way in which I found it pos- 
sible, within the limited time and space at my 
disposal, to redeem my promise and this accord- 
ingly constitutes the most important addition 
to the programme laid out in the s}mopsis. 
The comparative study of Hindu legal philo- 
sophy and jurisprudence in all its phases in the 
light of the modern juristic theories is a fasci- 
nating subject for juristic research, and is fur- 
ther, bound to be immensely useful in the prac- 
tical field of legal reform which is now-a-days 
so much in demand all over the civilised world. 
But it is a vast subject, more comprehensive 
and arduous than even the whole course of my 
lectures, and I trust it may be selected as a 
future subject of the Tagore lectures and under- 
taken by some worthier devotee (than myself) 
alike of Hindu and the modern social and legal 
philosophies ; or better still, considering that 
the subject is capable of infinite expansion and 
research, a more permanent chair or institution 
may be founded under suitable conditions to 
promote its culture.' 
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Comparative statement of the arrangement and subjects 
(as proposed) in the synopsis and {as executed) in the 


manuscript. 

Synopsis. 

P\Ri I — The Indimdulisttc Theories — 
Lecture I. — The Philosophical Theories 
of the 17th and i8th 
centuries. 

,, 11 . — The Philosophical Theories 

of the 19th century 

,, HI. — The Empirical Theories 

(I) — The Analytical or 
Expositary Theory and 
School 

,, IV. —The Empirical Theories (II) 
The Historical Theory 
and School. 

Pari II — The Sociological Tendency ^ 
Lecture V. — Historical and General 

Retrospect. 

,, VI. — Evolution of the Philoso- 

phical Theories under the 
Sociological Tendency 
( 1 ) The (idealistic) Or- 
ga»iic Theory and School 

,, VII. — do. (II) the Social Philo- 

sophical Theories and 
Schools. 

„ VIII. — Evolution of the Empiri- 

cal, i,e.^ Analytical and 
Historical Theories un- 
der the Sociological Ten- 
dency— Intermingling of 
Methods and Variega- 
tion of Theories, Schools 
and Interpretations. 

Part III —The Sociological Theories — 
Lecture IX — Sociological Jurisprud- 
ence. General Principles, 

„ X, — The different Theories of 

Sociological Jurisprud- 
ence as representing 
gradually developing 
stages of Sociological 
thought. 

Part IV. — 

Lecture XI. — Some fundamental to- 
pics of Jurisprudence 
considered from the 
points of view of vari7 
ous theories & schools 
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lecture I — Preliminary Observations and 
Retrospect of the Theories 
of Jurisprudence in Europe 
down to the dawn of the 
modern era. 

Part I — The Individualistic Theories — 

Lecture 11 — The Philosophical Theories 
(of the 1 7th, i8th, and early 
19th centuries) of Modern 
Jurisprudence 

„ III — The Modern Theories of 

Jurisprudence in the 1st 
half of the 19th Century 
(i)— Philosophical Theo- 
ries the Historical Con- 
ception. 

„ IV — The Empirical Theories ol 

the 1st half of the 19th 
t entury — the Analytical 

Theory. 

Pari II — The Sociological Tendency — 

^Lecture V — General Observations — the 
Organic Conception. 

Part HI. — The Sociological Theories — 

Lecture VI — The Sociological Theories of 
jurisprudence (the Scientific 
Theories). 

„ VII — Evolution of the Philosophi- 
cal Theories under the in- 
fluence of the Sociological 
Tendency — the Social Phi- 
losophical Theories and 
Schools. 

„ VIII. — The Sociological Tenden- 
cy in its present juridical 
ferment . Intermingling of 
Methods and Variegation 
of Theories, Schools and 
Interpretations. 

IX. — Recrudescence of Idealism 
in recent Juristic Theories 
“ the Return to Kant ” 
(rather Fichte). 

Pari W,—The Synthesis of Methods and 
Theories in general and 
voith regard to some fun* 
damental topics — 

Lecture X. — The Synthetic Method and 
Theory of Jurisprudence 
and the Synthetic Philo- 
sophy of Law. 
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Part V .— on ihe making and the 
application of Law . — 

Lecture Xll. — Legislation and Adminis- 
tration of Justice. Legal 
Hermeneutics. 


Manuscript. 

Lecture XI.^The Modern Theories of 
Jurisprudence and their 
relation to the Synthetic 
Phi1osophy<fiand Theory of 
Law. 

.. XII— Juristic Theories regarding 
• " the Sources and Division 

of Laws and Rights exa- 
mined from the point of 
view of Synthetic Legal 
Philosophy and Jurispru- 
dence. 

Pari V.— T/te Bearing of the Modern 
Theories of Jurisprudence 
{^including the Synthetic 
Theory) on the practical 
Makings Interpretation 
and Application of Law. 
lecture XIII.— -Legislation and Adminis- 
tration of Justice. Legal 
Hermeneutics. 
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In selecting the subject for this year’s utiiit> of tii<- 
Tagore I.aw Lectures, the Faculty of Law of 
the University of Calcutta have further deve- 
loped the new tendency, first noticed a year 
ago, of encouraging the study of the science 
and philosophy of Law along with that of Law 
itself. In this, our University has happily 
followed the lead of the United States in 
America, where a band of the most eminent 
lawyers and jurists have formed themselves 
into an association for the furtherance of 
scientific learning, and the standard works of 
the Continental masters of juristic thought of 
all schools are being translated into English in 
order to make them accessible to the American 
students. The earlier method of imparting 
practical training in Law, adopted in the law 
schools at Harvard and elsewhere, has not 
indeed been abandoned — and its unprecedented 
success in the direction of the object for which 
it was adopted is well known — but it has been 
supplemented by an increased regard for the 
fundamental principles of the general science, 
and a proper appreciation of the fact that 
simple one-sided attention to Law and its 
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practice without a solid ground-work in Juris- 
prudence. can produce only lawyers and no 
jurists, and that a mere successful practitioner 
in the law courts is not always an adept in 
guiding the society when the latter is called 
upon to adjust itself to new situations like 
those which the social upheaval of modern 
times has created. The practical instincts of 
the English and American peoples and lawyers 
had ever failed to see eye to eye with the more 
idealised forms of thought and reasoning of the 
Continental jurists, and this has been the chief 
reason why in England and America, and 
naturally also in the Anglo-Indian Universities, 
Jurisprudence has hitherto been studied in a 
limited form, as taught by the Analytical 
School, and the views of the other schools, and 
especially of the Philosophical School, have 
been only looked into, in the advanced courses, 
more as a matter of curiosity, and with a smile 
of pity, than in a spirit of research. The legal 
scholars of America of the present day have 
now changed that attitude into one of respect, 
and the result has been a rapprochement of the 
different schools in America, as in France and 
Germany, and the rise of the new unified school 
of Sociological Jurisprudence, for the better and 
more effective solution of the serious social and 
legal problems which can no longer be disposed 
of or temporised by the superficial and prag- 
matic treatment hitherto dealt out by practical 
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lawyers, legislators, and judges, India also 
can not help sharing in these problems of the 
civilised world and it is but meet and proper 
that the study of the fundamental principles of 
Jurisprudence, from the points of view of all 
the schools, should receive the same impetus 
and encouragement from the premier University 
of India as it is receiving in the continent of 
Europe and in the United States. 

Social and legal phenomena make their 
appearance and develop themselves spont- 
aneously in societies long before they are 
studied by man with a view to build up a 
science. The social forces at first work out 
their natural results without any intelligent 
human guidance. It is only in a comparatively 
civilised stage of social life that the thoughtful 
section of the people begin to study these 
phenomena, note their coincidences and eccen- 
tricities, and find out their causes and modes of 
development and formulate them as a science. 
The knowledge thus acquired is next utilised 
by turning it to the useful purpose of modifying 
the operation of these natural forces so as to 
suit social necessities and conveniences and to 
promote social advancement. The study of 
phenomena and their laws confers knowledge, 
and along with it power, and the votary of 
science who begins as a servant or student ends 
as a master to control and rule. In the domain 
of the physical sciences man’s mastery over 
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nature acquired through systematised know- 
ledge has been amply demonstrated, but the 
truth obtains everywhere, in the domain of the 
social and legal sciences as well as in the 
physical. Science everywhere leads to art : 
from the knowledge of what /s we inevitably 
come to the knowledge of what should be and 
also how the desirable is to be accomplished. 

Turning from the appropriateness and 
utility of the subject of these lectures, let us 
now specify its scope and boundaries. Modern 
Jurisprudence may be said to have taken its 
birth in the 17th century. It is true that many 
of the ideas prevalent in the time of Grotius 
and Hobbes have now been fully outgrown ; 
but, for the full appreciation of the juristic 
theories and principles of the present age, it is 
necessary to go back to the period of the 
publicists, who in the wake of the Reformation 
and the liberation of individual conscience, 
released human reason from the bondage of 
medievalism and set up the ‘ natural ’ rights of 
individual against the ‘ divine ’ right of the 
State. The older Jurisprudence of Greece and 
Rome, along with the other products of the 
classical civilisation of the ancients, had been 
smothered and killed during the Dark Ages, 
and substituted by a mystic and religious 
system of philosophy, morals, and law having 
as its sole source and authority the Catholic 
Church which proposed to monopolise all the. 
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all legal and social order and rules, as well as 
the ideal, which is never fully realised in life, 
and which ever stands till the end, as the 
ultimate goal and test for their further improve- 
ment and development in the right direction. 
As a corollary to this standpoint, the Philoso- , 
phical School is critical in its attitude, and 
often suggests lines of improvement of the law ; 
for which it is sometimes called the Ethical 
School, and its juristic productions are often 
decried as belonging not properly to .Juris- 
prudence but to the Art of Legislation. It is 
however a mistake to mix up the fundamental 
position with one of its consequences, and miss 
the real character of the philosophical stand- 
point as a standard of division. It studies Law 
primarily as it is, with reference to its founda- 
tion and ideals, and only secondarily as it 
should be ; its real character is marked by its 
inner standpoint resting in the absolute and 
its direction from the ideal within to its 
expression or realisation outside. The empiri- 
cal or natural standpoint on the other- 
hand adopts that of the physical or natural 
sciences, resting on the outer phenomena, i.e., 
on the manifested legal and social facts as 
collated by direct observation and history, and 
proceeds by the methods of inductive science 
to gather the laws underlying and governing 
them. The direction of movement is here, as 
opposed to that of the Philosophical School, 
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from the external variety to the inner or 
underlying unity. The Individualistic 
tendency looks upon the individual as the 
centre in whose interest the Society, the State 
and all legal and social rules exist and work, 
and values social institutions and legal 
systems only as they affect the individual with 
regard to his liberty or utility. The Sociolo- 
gical tendency transfers the centre of study 
from the individual to the Society, and puts 
the Society as a whole, where the individualist 
would place the individual. The Analj'tical 
method is limited to the analvsis of present 
conditions, i.e., of the mature and civilised 
legal institutions and systems, and its conclu- 
sions accurately represent the characteristics of 
such systems. It includes comparative study 
of the matured and civilised contemporary 
systems ol Law, but does not care to observe 
the earlier and less advanced systems, or to 
watch the progress of legal ideas from their 
infancy to the present state of maturity. 
Herein lies its contrast with the Historical 
method. The Ethnological and Anthropological 
methods of'Study, now regarded as branches 
of the Com{)arative method, are naturally not 
cherished by the purely Analytical jurist, but 
they have now become valuable weapons for 
the researches of the Historical School. 

You are now in a position to make a 
closer scrutiny of the classification of the 
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theories and Schools as given in Garies’ book. 
The imperative idea of Law is ordinarily 
entertained by the Analytical School, whose 
empirical enquiry is limited only to the 
matured legal systems of civilised countries 
where the fully organised State absorbs all 
forces and functions of the Society for securing 
its peace, security, and advancement, and 
where legislation is the primary form of law- 
making. The Analytical jurist is naturally 
struck by the irresistible power of the govern- 
ment, the constant association of law and 
legislation, and the enforcement of the law by 
sanctions meted out through the judicial and 
administrative machinery and forces of the 
State. Those who do not care to t'arry their 
investigations behind the State, and to sec 
underneath the command and will of the 
Sovereign or the legislator the working of 
independent social forces, are content with the 
purely imperative idea of law and ascribe to 
the State a creative and arbitrary authority as 
the ultimate source of law. Tlie Sociological 
jurists of the Positive type have likewise their 
imperative idea of Law, derived from their 
analytical researches and studies, and a proper 
appreciation of its elements of force, sanction, 
and command, emanating from the State or the 
Sovereign, but they do not regard the State or 
the Sovereign as the arbitrary and ultimate 
source of Law, or its final authority, but as the 
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mouthpiece for the working of the social forces 
which express themselves as laws irresistibly 
through the official organs of the Society. A 
similar idea of Law is reached in another form 
by the modern Psychological branch of the 
Sociological Schools {cf. Wundt, Jellinek) and 
in yet another by the Formal branch of the 
Philosophical Schools, which separates Law of 
Nature and Positive Law as two independent 
systems and while placing the former on the 
d priori basis of reason, admits the efficacy of 
conscious will of the State in the domain of 
the latter. I do not propose to try your 
patience at this stage with any detailed 
examination of the Imperative idea of Law or 
of the shades of difference in the views of the 
different schools which I have just noticed as 
some way or other subscribing to that idea ; 
but what I do wish to emphasise here is firstly, 
that the Impwative idea is not the charac- 
teristic of any single school which differentiates 
it from all the others, but is more or less shared 
by various schools, some philosophical, some 
empirical, some individualistic and some 
sociological ; and secondly, that the idea is 
really an ordinary outcome of the analytical 
method of enquiry, and was commonly reached 
by various schools whenever they confined 
their attention to the settled form of the law 
rather than to iits spirit ; to its immediate source 
in the state organs rather than to the ultimate 
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spring in society from which it arises ; — or to 
the element of conscious and voluntary imposi- 
tion, attracted by this prominent characteristic 
of Law in the civilised states. The Historical 
method of enquiry has, on the other hand, 
attached greater importance to the earlier 
conditions of society and law when law was 
less arbitrary or organised, and consequently 
the Historical School and the other schools 
which had taken their ciUe from the Historical, 
have always found it difficult to accept the 
Imperative idea. We thus see that the Impera- 
tive idea of Law is resolvable into the Analyti- 
cal method (which confines investigation to the 
matured legal systems) as its most important 
component, and the Individualistic tendency, 
which discourages attempts to see behind the 
will of the Sovereign the operation of social 
forces which cannot be attributed to any 
determinate human will except through the 
psychological idea of a “ group will.” It is there- 
fore certainly better that, instead of being 
regarded as forming an independent theory 
under a separate distinctive category, as if the 
Imperative view were a fundamental conception 
of law not resolvable into simpler elements, it 
should be located, by a more logical scheme of 
classification, a s a product of the interaction of 
the Analytical method an ^ »hA Tndu/idnalisfir 
tendency . Austin, Kant, and Jhering alike 
adapted themselves more or less to the Impera- 
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tive view of Positive Law, but they certainly 
did not belong to the same school ; for the first 
was an empirical jurist of the Analytical and 
Individualistic type, the second was a Philoso- 
phical — Individualistic jurist, and the third 
was a Sociological jurist of tlie Analytical and 
Positivist (or rather. Psychological) type. 

It is therefore a mistake to identify a 
school with some of the conclusions of a few 
of its most celebrated exponents on certain 
topics of jurisprudence. A jurist is to be 
marked by the characteristics of the standpoint, 
method, and tendency with which he starts his 
studies and investigations, rather than by his 
results and conclusions ; for the same conclu- 
sions may be reached by diverse ways, and two 
jurists widely different in their essential atti- 
tudes may be mistakenly taken to belong to 
the same group or school through a superficial 
similarity of their views. Hobbes and Kant 
alike subscribed to tlie doctrine of Law of 
Nature; Savigny and Hegel equally recognised 
that Law is found and not made , and yet no 
one with the slightest insight in Jurisprudence 
would hesitate to put them asunder as belong- 
ing to wholly opposite schools. Hobbes and 
Savigny were both empirical jurists, the first, 
of the Analytical, and the second of the Histori- 
cal type or school ; but Kant and Hegel were 
Philosophical jurists belonging respectively to 
the Formal and Metaphysical schools. The rise 
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of the modern Sociological Jurisprudence, in 
which all the shades of thought of the older 
schools have merged and received a fuller 
amplitude, requires us to be specially cautious 
in finding the proper place, inside the schools, 
of a jurist who combines opinions, tendencies, 
and modes of thought, which were formerly 
regarded as widely divergent if not altogether 
inconsistent with each other, and hence, by com- 
mon usage, taken as representing rival theories 
or schools of Jurisprudence. Technical mean- 
ings and connotations have now gathered round 
terms, primarily indicative of characteristic 
standpoints, tendencies, or methods, which may 
mislead and confuse the young student in his 
study of the theories or schools and their 
classification. The Historical school, for 
instance, primd facte means or should mean the 
school which proceeds, by way of historical 
research, to trace the origin and development of 
Society, State, and Law ; but by common 
usage, it has been identified, as Garies’ classifica- 
tion would indicate, with the class of jurists 
who hold that Law is found and not made : 
that, with an unconscious origin, it has a regular 
spontaneous and peaceful development, over 
which all arbitrary attempts of the human will 
at intelligent direction or modification against 
the national spirit, must be ineffectual. No 
doubt this has been due to the fact that the 
above had been the conclusion of the great 
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jurists- iike Hugo, Savigny and Puchta, who 
formed the National Historical School in the 
controversy over Legislation in Germany in the 
early 19th century, and who inaugurated the 
method of scientific historical research as the 
basis on which all superstructure of Jurispru- 
dence should be built up. The difficulty arises 
when we have to compare the positions of the 
English and the German Historical Schools. 
The former with their Analytical tendency will 
hardly go as far as the latter towards the 
doctrine of the absolute impotence of Legisla tion 
in the development of law ; but can we, for 
that reason, deny their claim to be classed 
inside the Historical group ? I have already 
named Hegel as an exponent of the idea that 
Law is not a product of the human will ; but 
he derives it not as a truth found from experi- 
ence or the data of history, but philosophically, 
as an innate and absolute idea, of which the 
historical institutions are but dialectic develop- 
ments realised in nature. Can we call Hegel a 
Historical jurist because of this superficial 
similarity of his conception of Law with that 
of the German Historical school ? 

Other class names of theories and schools, 
— -c.g., the Analytical, and the — Formal, which 
have also acquired technical meanings, similarly 
mislead and confuse the novice and obstruct 
scientific classification. The danger is still 
greater with regard to the theories and schools 
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of more recent origin, where the class-name is 
applied loosely, sometimes in its original 
grammatical sense, and sometimes as a techni- 
cal term of art. Take as example, the Organic 
or the Positive Theory or School. The first 
class name would at once recall to the mind of 
the student of Jurisprudence the names of 
Krause, Ahrens and Roder — the philosophical 
jurists, who taking their inspiration from the 
organic idea of Schelling, regarded the universe 
as an immense organism, and the social institu- 
tions of man, including Law , as the organic, 
and therefore harmonious d evelopments of an 
absolute idea, along lines as fixed, regular, and 
independent of human will, as those of a tree 
growing from the seed. This is so because we 
give to the “ Organic Theory or School ” a 
technical meaning. But where should we place 
Puchta or Spencer ? They had as well their 
organic theories of Society and Law and of 
their development ; but they were Naturalists 
or Realists, and did not belong to the Metaphy- 
sical camp, and it would wholly be a mistake 
to class them together with the other three as 
belonging to the “ Organic School ; ” for that 
would be ignoring their difference which is 
more fundamental than their similarity. The 
Positivist Theory or School of Jurisprudence 
is often identified with the Sociological {Vide 
Charmont), and is sometimes associated with 
the Imperative theory because of the common 
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idea of the essentiality of force or constraint of 
the State behind Law. The “Sociological 
theory or School ” is, however, a generic term, 
capable as pointed out before, of including 
many species and shades of thought which may 
be fundamentally different, though subscribing 
in common to the sociological tendency and 
the theory of force ; but the ‘ Positivist School’ 
is or ought to be, a technical term meant for a 
special class of Sociological Jurists representing, 
after Comte its founder, the earliest and 
absolutely empirical and mechanical phase of 
Sociological Jurisprudence. The ingredient of 
“ causal will ’’ usually associated with the 
Imperative idea of the Analytical and Psycho- 
logical jurists is wanting in it. The force 
behind Law is regarded by the positivist as 
blind, mechanical, or natural, rather than as 
psychic. 

I have now sufficiently dilated upon the 
necessity of basing our classification of the 
Theories or Schools of Jurisprudence upon funda- 
mental principles independantly ot class-names 
with or without technical meanings. It is not, 
however, sufficient simply to select and to fix 
them as standards of division, for the principles 
themselves, as adopted by the successive jurists, 
run through a course of evolution under mutual 
action and reaction and also by the influence 
of constantly shifting social, political, eco- 
nomical, and other conditions. The standards 
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themselves take new shapes, not abruptly, but 
by imperceptible changes, like animal life in 
natural history. The study of the Theories of 
Jurisprudence should therefore not only direct 
itself to their original forms, but should intelli- 
gently follow their course of development and 
modification, and trace its direction and causes. 
The Philosophic standpoint, for instance, had 
first taken shape as the Dogmatic Theological 
Jurisprudence of the Middle Ages. It changed 
into the Rationalistic type when the dominance 
of Theology and the Church was overthrown 
by the Protestant upheaval in the cause of the 
liberty of individual conscience, and expressed 
itself in the Theory of Law of Nature of the 
17th century as established by Grotius. Law 
was now not a mandate of God expressed 
through the Church, but found embedded in 
man’s inherent reasonable nature. This Law of 
Nature made contracts obligatory, and ‘Con- 
tract’ created the State and authorised it to rule 
and give effect to the Law of Nature by Positive 
Law. At this stage the Law of Nature in- 
cluded both law and morality ; and there 
was too much oppression of the State and 
interference with individual liberty in the 
name of morality and religion. Want of 
consensus of opinion regarding the contents of 
human nature (from which the Laws of Nature 
are to be deduced) and the terms of the original 
social compact, as also the desire for secular 
e 
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liberty of the individual against the State 
account for the third stage of Philosophical 
Jurisprudence, in Kant. Law of Nature is now 
placed on a thoroughly apviori footing on the 
absolute and fundamental principle of liberty, 
and no longer left to individual opinion ; and 
all legal principles must be abstracted from 
this absolute principle by rigorous deductive 
reasoning. Law is further separated from 
morals and limited to the ordering of the 
external life. We thus get the Formal School 
replacing the Rational. The birth of the 
Historical School, its doctrine of flux or cons- 
tant change and relativity of Law, and its 
protest against the abstract formality of Kant’s 
method and the immobility and unreality of 
the absolute Law of Nature discredited by 
history, required a further shifting of position ; 
and we thus reach the fourth stage of Philo- 
sophical Jurisprudence wherein the doctrine of 
flux and relativity of Hugo and Savigny, as 
also the apriori and absolute concepts of Kant 
and his deductive method, are synthesised into 
the Metaphysical Theories of the igth century 
inaugurated by Schelling, Hegel, Herbart, and 
their associates and followers. We can also 
trace at this stage of Philosophical Jurispru- 
dence, especially in the Organic School and the 
Hegelians, the first symptoms of the Sociologi- 
cal idea contemporaneously introduced also into 
Scientific Jurisprudence for the first time by 
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Comte. The Individual, whom Kant and his 
predecessors had set up against the State, comes 
now to be regarded as an inseparable part of 
the organic or dialectic totality of the State or 
Society, having common life and interests as the 
bond of union between them. 

The Philosophical and Historical Schools 
both had their strong- holds in Germany, The 
historical interest in the study of Roman Law, 
which took its birth in France and was accen- 
tuated there by Cujas and his followers, passed 
on to Germany and took shape as the scientific 
study of the history of Law as a national insti- 
tution in Hugo and Savigny. The two schools 
soon acted and reacted upon each other on ac- 
count of their propinquity. With the concession 
of the Philosophical jurists to the tenets of the 
Historical School, some of the exponents of the 
latter yielded ground to the former. Puchla, a 
direct disciple of Savigny shaped the Historical 
theory of regular unconscious development of 
Law after the Organic idea of the philosophers. 

The theory of Law of Nature and Social 
Contract had simultaneously taken root in the 
Continent and in England as the result of a 
common cause. The rising wave of Protestan- 
tism and the necessity of establishing, by the 
support of a satisfactory theory, the secular 
State and its authority to rule independently 
of the Church, and also of specifying its limita- 
tions and duties in the interests of individual 
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liberty, were making themselves felt almost 
everywhere throughout western Europe ; but 
the theory took a materialistic shape in Eng- 
land, while a rationalistic shape was given to 
it in Germany. The conservative and practical 
instinct of the Englisli people formulated itself 
in the theory of Hobbes, the absolutist Analyti- 
cal jurist, while Continental idealism and 
rationalism produced Grotius. The autocracy 
of the secular sovereigns, liowever, soon made 
itself felt more or less keenly everywhere, in 
Germany, England, and France, and the 
growing individualism of the subject classes 
voiced itself, by way of reaction, in the more 
modernised “ Laws of Nature,” respectively of 
Kant, Locke, and Rousseau, according to the 
metaphysical, political or practical, and idealis- 
tic or sentimental temperaments of the three 
different nations. England soon outgrew the 
‘Social Compact’ doctrine by virtue of her 
practical instinct, ceased to care much for 
hypothetical accounts about the origin of 
States, and assumed the thoroughly political 
and imperative form in Austin. Germany 
more seriously refuted it by her Historical doc- 
trine of flux. This last doctrine did not so 
readily affect the conservatism of English jurists 
beyond the seas, as it affected the local Philo- 
sophical School ; but later on, even in England, 
its influence made itself felt and produced 
the English Historical School. The English 
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Analytical School was naturally attracted more 
by the German Historical School and its 
empirical scientific method, than by the German 
Philosophical School, and so in the next race 
of English jurists after Austin, e.g., Maine, 
Pollock, Maitland, Bryce and others, we find a 
combination of the Analytical and Historical 
methods, and a growing disrelish for the purely 
Analytical method and the purely utilitarian 
and Imperative view that had obtained cur- 
rency in Austin’s time. In fact, England has all 
along successfully resisted, with rare exceptions 
like Green, the philosophical tendecy 
which is foreign to the English character. 
Scotland came more readily under its influence, 
as any student of Law trained in a Scotch 
University will testify, and we have in Prof. 
Lorimer of the Edinburgh University a con- 
temporary jurist who yet subscribes to the 
theory of Law of Nature in a metaphysico- 
sociological spirit. We thus observe that the 
standards. Philosophical and Empirical, Analy- 
tical and Historical, which were sharply con- 
trasted with each other at the outset, going 
through a course of evolution under the influ- 
ence of the march of history and mutual action 
and reaction. The Philosophical standards of 
Grotius, Kant, Hegel, and Kohler are not the 
same ; the Historical standard of Savigny differs 
widely from that of Puchta ; and the Analyti- 
cal methods of Austin and Maitland or Bryce 
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are more punctuated by differences than by 
similarities. A proper classification, which 
would offer an intelligent explanation of 
the modern Theories of Jurisprudence, should 
accordingly take account not only of the 
standards themselves, but also of their evolu- 
tion ; so that the host of representative jurists 
down to the present day, and their ideas, with 
all important developments, may be laid out in 
a perfectly logical scheme. I take it that the 
study of the Theories of Jurisprudence, like 
Jurisprudence itself, may be Analytical or 
expository. Historical, or Philosophical, but the 
study, in order to.be thorough, should be not 
only Analytical, and Philosophical, but Histori- 
cal as well ; for no enquiry, whatever the 
nature of the subject may be, is complete with- 
out a study of its origin and growth ; and this 
is the great truth which has been tlie lasting 
contribution of the Historical School to Juris- 
prudence. There is, moreover, a practical advan- 
tage if we first classify the Schools according to 
the fundamental standards, as indicated above, 
and then observe how these standards evolved," 
noting the forces which were brought to 
bear upon this evolution in eourse of history ; 
for we, in following this course, automatically 
secure a fair degree of chronology, A rigorous 
arrangement of the jurists according to the 
chronological order is of course impracticable 
in a scientific classification of the Schools, for 
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they did not arise, as in the case of successions 
of kings and royal races of a country or people, 
one after the other ; but the evolution of each 
School taken separately, must be chronological. 
It is clear therefore that the advantages of the 
Historical or chronological as well as of the 
Comparative method are combined by the mode 
of investigation proposed in these lectures. 

I do not propose to trace here the evolu- 
tion of the Theories under the Sociological ten- 
dency. I have devoted a separate lecture 
specially for this purpose ; for the changes are 
too complex, the landmarks and stages of deve- 
lopment too numerous, and the forces of action 
and reaction and their accompaniments, in the 
shape of local, social, and historical conditions 
following after the French Revolution and 
the American Independence, too subtle and 
mixed for a sketchy review in an introductory 
lecture. A cursory glance at Berolzheimer’s 
monumental work on the legal philosophies 
of the world will convince you that the 
intricate social phenomena and aspirations of 
modern days and the infinite variety of the 
lines of juristic thought, elaborated by a race 
of brilliant Continental and English jurists, to 
find the most proper mode of their regulation 
and adjustment from the points of view of 
social teleology or of ideal justice, make up a 
bewildering maze of interlaced conditions and 
forces in society, and tendencies, methods, and 



Methods ot 
imparting 
legal educa- 
tion. 


xl INTRODUCTORY LECTURE. 

standpoints in Jurisprudence ; and nothing but 
a most well-considered logical and evolutionary 
method of study can help the investigator out 
of a desperate muddle. An attempt at some- 
thing like an encyclopedia of the jurists, their 
theories and schools, like that of Berolzheimer 
is no! suited for this purpose. I propose to 
coniine my lectures on the Sociological phases 
of the older Theories, and on the Sociological 
School itself, to an examination of the leading 
ideas and standards and their courses of evolu- 
tion, in the spirit, and along the lines adopted, 
as indicated above, with regard to the Indi- 
vidualistic schools ; leaving out of detailed con- 
sideration the more accidental and temporary 
phases which are not only useless for a scientific 
outline, but often positively cloud and obstruct 
the horizon of vision of the struggling neophyte. 
The proposed lectures, I trust, will be useful 
as an introductory scientific training to prepare 
the student for the more ambitious works and 
reviews such as those of Berolzheimer, Miraglia 

or Roscoe Pound.- - ^ 

This takes me, in passir)g:^.to the ^methods 
of imparting legal education progresssively iii 
vogue in the continent of Europe. — (a) The 
books on the Philosophy of Law roughly 
correspond to the studies of the Philosophical 
School dealing with the philosophical or 
apriori foundations of legal order, legal systems, 
institutions and doctrines, and the philosophical 
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and ethical bases of particular branches of the 
law ; cf. the older works on “ Nature-recht ” ; (b) 
the Juristic Surveys or “ Encyclopedias ” which 
make a systematic or analytic review of the law 
as a whole, passing rapidly and superficially 
over its different departments, and are generally 
supplemented by an introduction, more or less 
philosophical and historical, explaining the 
underlying principles and ideas which serve 
to connect all the branches of legal study into 
one coherent and interconnected organic whole ; 
c.f. Gareis’ Encyclopedia of Law ; (c) the 

books on the General Theory of Law which 
bring down Philosophy from its transcendental 
and apriori pedestal to the domain of the 
empirical or experimental sciences, and content 
themselves with ultimate generalisations from 
the phenomena of legal and the other social, 
mental, and moral sciences, as the most funda- 
mental principles of Jurisprudence attainable 
human effort. This has a marked analytical 
Sndency and is encouraged in England in the 
^^Salytico-historical form, and with a tinge of 
^'le historical and philosophical in Germany ; 
^tf. Falk, Merkel, and Schutze. The last, for 
~ nstance, has a decided metaphysical turn. 

1 have above arranged the three methods in 
the order in which they have come to be favoured 
in Europe, and it throws a sidelight on the 
classification and growth of the Theories and 
Schools of Jurisprudence which is useful in two 
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ways. Firstly, it shows that the apriori, tran- 
scendental or metaphysical, as well as the 
dogmatic phases of the Philosophical School 
are now over. Kant’s formalism, and even the 
Organic idea in philosophical speculation do 
not suit the strong realistic tendency of modern 
life and thought. Next, it demonstrates that 
the empirical studies and sciences have con- 
siderably widened their scope in all fields of 
legal enquiry ; and what satisfied the highest 
ambition of the jurists in the time of Hugo and 
Savigny, to wit, a scientific historical research 
into the data of Roman Law for the generali- 
sation of jural principles, is now regarded as 
wholly incapable of yielding the ultimate 
truths of the juristic science. There has been, 
in the domain of Jurisprudence, as in other 
branches of scientific enquiry, a race between 
Science and Metaphysics ; and the former lias 
been repeatedly revising its conclusions in the 
light of more and more widened research, w ^ 
the hope of securing the absolute ultimate 
truths which Philosophy holds out as her specia 
property. The attitude of Science towards 
Philosophy is, first of all, one of incredulity ; f< 
it denies, or doubts, the existence and possibilit 
of apriori or transcendental knowledge. J 
holds that ultimate and absolute truths ai 
inaccessible to man. But in spite of thi 
incredulity and despairing attitude of inacces- 
sibility, the search of Science for these ultimate 



INTRODUCTORY LECTURE. 


xliii 


and absolute truths, in its own way, never 
ceases. The Historical study of Roman Law 
and the Comparative study of matured and 
civilised contemporary legal systems, having 
failed to satisfy the empirical jurists, they 
began to utilise the results of Ethnological, 
Philological and Anthropological researches, 
and allied all the Social Sciences to form a cor 
poration and unite their capitals of knowledge : 
and so we have the empirical Sociological 
Jurisprudence of the present day. The Analy- 
tical and the Historical Schools have thus had 
their horizons and methods widened, improved, 
and amalgamated, and their conclusions 
enriched and remodelled by contributions from 
Philology, Statistics, Economics and the other 
Social Sciences. Even Psychology and Ethics 
were brought under experimental and scientific 
enquiry and made to contribute their improved 
conclusions for the building up of the new 
Science of Law. The psychic phenomena, 
hitherto regarded as not amenable to the 
ordinary methods of Science, were now brought, 
within its scope, and new laws of mind and of 
its growth in the individual as well as in society, 
— e.g.y of association and imitation — were dis- 
covered by physio- psychological investigators 
(cf. Ward, Tarde and others) of the Sociological 
School, and new theories have been started with 
their assistance to explain the nature of Society 
and its institutions (including Law), and the 
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modes of their development and improvement, 
which mark a considerable approach towards 
the Philosophic standpoints and views. 

Some of these Psychological jurists, (e.g., 
Gierke, and Jethro Brown) have personified 
Society with scientific [rrecision. They are no 
longer satisfied with the Organic theory, but 
would present Society as a whole as a real 
person with a real will and mind. Thus, with 
the growth of Sociological ideas and advance- 
ment of the sciences, we now have the Positivist 
or Mechanical, the Biological or Organic, and 
the Psychological or Personal theories of Society 
and Schools of Jurisprudence developed from 
the older Empirical Schools (Analytical and 
Historical), who, while professing to disparage 
Philosophy and its methods, have been always 
revising and reforming their own methods and 
conclusions, and somehow or other approaching 
the philosophic or idealistic positions by fresh 
scientific researclies of a considerably modernised 
and idealised form. Philosophy of Law has 
always stimulated, by its criticisms, this progress 
of the scientific theories and schools by pointing 
out where and how the conclusions of Science 
have failed to explain all the plienornena of 
Law, and tlie gap that still subsists between 
these conclusions and the absolute truth. In 
the meantime, the Philosophical School itself 
cast off its original dogmatic attitude, which 
had been throughly discredited by Science, and 
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entered into the critical study, first inaugurated 
by Kant, of the area and boundaries of the 
‘ knowable.’ This was the first concession of 
dogmatic Philosophy to empirical Science. 
Kant’s constriK'tive programme in Jurisprudence 
was more faulty than his Critical Philosophy, 
for it failed to take sufficient account of the 
actualities of life. His ‘ Law of Nature ’ was the 
‘ pure mathematics ’ of Law. It became ‘ mixed ’ 
in the Hegelians and the Organic School who 
proceeded, in their constructive Philosophy of 
Law, to build up a theory which explains the 
social and legal institutions of real life from the 
Philosophic standpoint of a central absolute 
Idea or Priniciple evloving and realising itself 
in nature. The deductive method and the 
assumption of an absolute priniciple, peculiar 
to Philosophy, are still retained ; but the descent 
to actualities, for tl'.eir explanation, marks its 
second concession to the demands of the scienti- 
fic schools. The fundamental problems of Juris- 
prudence, now commonly recognised by both 
Schools as requiring solution, included, among 
others, the complete explanation of the absolute 
necessary and invariable elements in Law, along 
with those which were relative and variable; and 
their mutual relations to each other ; and this 
involved the further question as to whether Law 
could be controlled, and its spontaneous move- 
ment moulded, by the human will rising freely 
superior to the natural social forces, and made 
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to suit and serve human purposes consciously 
and freely chosi u as ideal ; and lastly, the pro- 
blem of fixing the true ideal itself. The purely 
deductive procedure of the Metaphysical and 
Organic Schools of the Philosophic camp, and 
the faulty induction of the German Historical 
School from the insufficient materials of 
Roman Law, were alike unequal to the solution 
of these problems ; while the crude utilitarian 
and Imperative view of the older Analytical 
School was hardly scientific at all, and was 
equally despised by the Philosophic and the 
Historical Schools. The Schools, however, 
rendered one important service of pointing out 
the deficiencies of each other ; and the new 
Sociological idea, just making appearance, 
supplied fresh impetus for a reshuffling of posi- 
tions and remodelling of methods. The 
Mechanical and the Biological or Organic con- 
ceptions of Society and Law, first preached to 
the juristic world by the Philosophical School, 
were taken up afresh by the Scientific Schools 
and sought to be worked out for the building 
up of the Science of Jurisprudence from the 
Sociological point of view ; and the latest 
researches of all the other sciences, Physical, 
Biological and Social, were brought in aid of 
the task. The first results, of these attempts of 
the Sociological Schools from the direction of 
Science, were as fatalistic as the earlier conclu- 
sions of their Individualistic predecessors. The 
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Positivist School, the Economic School, the 
Biological Schools, all ended in conclusions 
which denied freedom to the human will to 
assert itself against the natural social forces 
which build up the fabric of Society and give 
shape and colour to its institutions. The 
Philosophy of law, however, was ready with its 
doctrine of freedom and ideals of right and 
justice, — of their absolute foundation and end 
above the sphere of relativity and external 
nature — and still persisted in its criticism that 
the fatalistic explanations of Sociological Juris- 
prudence failed to cover all those phenomena 
of Law in which the operation of free will 
acting teleologically for a freely chosen end and 
ideal was manifest and self-evident. The retort 
of the Empirical school was, as usual, by way 
of criticism of the Philosophical assumptions of 
‘ freedom ’ and the ‘absolute,’ of the deductive 
method, and of the insufficient explanation 
offered by Philosophy of the blind social forces 
the resistance of which prevents the ‘absolute’ 
from freely realising itself in Society and Law. 
We thus come to the last stage, not only, in the 
materialisation of Philosophy, in its recognition 
and acceptance of the conclusions of Science, 
but also in the idealisation of Science in her 
desperate effort to solve the riddle of free will 
and determinism with the help of modern 
Psychology. The Organic ‘ La is now substitu- 
ted by the Psychological idea in which the free 



xlviil 


INTRODUCtORY LECTURE. 


will and consciousness of the individual is 
sought to be accommodated and reconciled 
with the forces which are now supposed to 
embody the “ social will and consciousness.” 
This last position of Scientific Jurisprudence is 
the high water mark of its advance towards the 
Philosophical standpoint. The individual con- 
ciousness is the ultimate basis of Jurisprudence. 
The individual will and individual interests are 
not to be passively merged m the collective will 
and interests of the society, but they must be 
balanced with each other ; and Law is not 
merely the automatic resultant of the social 
forces or of the interests of the dominant class 
asserting and expressing itself through the 
Sovereign and the other organs of the State as 
its mouthpieces, but is also, in part, the handi- 
work of the conscious and determinate will 
voluntarily controlling and directing the 
natural forces for definite purposes and 
ends which are alike conducive to the 
interests of the individual and the society. 
We may describe this stage of thought as 
harmonising _ the individualistic and the 
solidaristic or socialistic views. It explains 
“ innate ideas ” by Social Psychology, as the 
product of universal human experience reflecting 
itself in the individual, transmitted to the in- 
dividual by association and heredity. “Free 
will ” is conceded to the extent of autonomy in 
the choice of ends; and ‘Law’ of Jurisprudence 
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is scientifically differentiated from the laws of 
external nature. 

Tlie Philosophic School has, as I have said 
before, descended again from its Metaphysical 
stage and shaken hands with the Empirical 
School. The two schools have taken kindly to 
each other, and the present occupation of the 
Philosophical School is the critical examination 
of the most recent conclusions and ideas of the 
Em pi rical Sociologists with a view to infuse into 
them greater regard for the pure ideals of right 
and justice. The scientific sociological jurists 
resolve right and justice to the “ balancing of 
interests,” individual and social. This is the 
material interpretation of right and justice, of 
the Empirical Schools, to which the Philosophi- 
cal School naturally objects. Their difference 
still subsists, as it must subsist till the end, but 
its shades have become finer. It is now reduced 
to a competition between the quest for ideal 
justice and social teleology ; and the last word 
in Jurisprudence will be said when the theories 
will sucessfully reconcile and identify the 
rational and philosophic tests of ideal justice 
with the teleology of social materialism. Mere 
materialistic balancing of interests is not suffi- 
cient, as the Philosophical School points out, 
to capture the sentiment of respect and the 
craving for ideals in man, which are necessary 
factors in Law, and the greatest incentive to 
obedience. The ideals of perfection and justice 
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can never be dispensed with ; and this is the 
stronghold of Philosophical Jurisprudence from 
which it has not yet been dislodged. The 
Philosophical jurists rightly hold that ideals 
are necessary, for an explanation of the real 
motive power behind all social and legal de- 
velopment and growth, and for directing the 
proper application of the Law in concrete cases, 
if not for testing the justice of the Law itself. 

Philosophical Jurisprudence and Empirical 
Jurisprudence have, as I said before, practically 
merged, like the Analytical and the Historical, 
in the Sociological Jurisprudence of the 2 ()th 
century ; and in one sense, the classification of 
the Schools has, in these days, become simpler. 
We have now a synthesis in which the jurists 
of each school have become less confident 
about the sufficiency of their respective original 
methods, tendencies, and standpoints, and 
moderated the extreme views of their predces- 
sors. 1 had mentioned and explained the three 
different forms of legal studies encouraged in 
the Cont inent one after the other, and 1 also 
told you tlmt their respective characters fairly 
represent the prominent jural tendencies of the 
times; I now p rope se to summarise the whole 
movement described in the preceding para- 
graphs thus; — From ‘ Philosophy of Law ’ to 
‘ Encyclopedia ’ represents the progress of ideas' 
from the abstract Mechanical to the concrete 
Organic conception of Society and Law. From 
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‘Encyclopedia’ to the ‘ General Theory of Law,’ 
and from the latter to a fusion of all the 
methods, as recommended by Post and Muller, 
represents the growth of the Psychological 
conception, in which the extreme views of both 
apriori and materialistic schools are moderated, 
and a harmonious union of the psychic and the 
physical (conscious or voluntary and uncons- 
cious or involuntary) aspects of Law is effected 
by the application of a synthetic method fairly 
acceptable to all the schools. The present 
schools are all of them, “Theorists of Law,’’ or 
rather, fusionists of all the three methods, with 
more or less Analytical, Historical or Philoso- 
phical leanings. 

We may thus summarise the causes of the 
present rapprochement of the schools: — (i) 
development of Comparative Jurisprudence 
in its broader sense,’ by all the schools; 
(2) abandonment by the Philosophical School 
of the quest for a metaphysical science of 
absolute principles and substitution of an 
endeavour to deduce and fix the element of the 
just in and out of positive law ; and (3) the 
giving over by the Historical School of the 
view of their founder that the Roman lawyers 
of the 3rd century A.D. (the “ classicial jurists ’’) 
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had such , a monopoly of legal genius that 
modern peoples could do no more than develop 
the Roman principles by the experiences of life 
and litigation. Similarly the Sociological 
School is really the outcome of the progress of 
ideas regarding (i) the nature of Society and its 
connection with the individual and the State 
and (2) the correlation of the classes or ‘ states 
in society as between themselves and the Society 
as a whole, operating on the older Schools. 
This school is not really a fourth school stand- 
ing in opposition to the other schools, but, in 
fact, all modern schools are more or less 
Sociological, and their differences lie only in 
the more or less Philosophical, Analytical or 
Historical turn or twist with which their Socio- 
logical ideas are elaborated in Jurisprudence. It 
has taken shape firmly in France as well as in 
Russia and Germany, but in Germany the element 
of power and organisation cherished by German 
militarism is yet predominant, and the State is 
allowed to absorb all the functions and forces 
of the society as the “ Culture-Staat.” There 
is greater subordination, or rather, assimilation 
of the State to the Society in France than in 
Germany, and this constitutes the essential 
difference between the German and French 
schools of Sociological Jurisprudence. Italy 
continues to be decidedly Philosophical and 
has not yet overgrown the Metaphysical and 
Formal tendencies of the older days (cf. Del 
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Vecchio).' English indivnclualism has all 
along resisted the wave of Sociological 
thought, and there is yet no proper Socio- 
logical Jurisprudence in England, where the 
absolute supremacy of the British Parliament 
most favours the extreme Individu.distic and 
Imperative view of l^aw. The American Schools 
of Jurisprudence follow in the wake of the 
English from which they have sprung ; but in 
America the Sociological spirit is making itself 
more clearly visible than in England, and the 
supremacy of the Courts over the Legislature 
makes some difference in their Ant},lytical con- 
ception of the Law (cf, Salmond and Gray- -- 
American school ; and Holland — English 
school). One reason, which can be suggested, of 
this difference between the English and American 
attitudes towards Sociological Jurisprudence, is 
that, in England, the practical necessities and 
aspirations, newly introduced by the modern 
social revolutions, and the call for changes in 
the Law, due to the progress of ethical ideas of 
social justice in advance of legal justice, have 
been, in part, met by parliamentary legislation 
and by the sturdy practical common sense of the 
British judges who have more willingly accom- 
modated themselves, with greater liberty, to the 
changing times than in America. In America, 
the opposition of social and legal justice is 

^ Italy has nevertheless imbibed the Sociological spirit in Politics 
and Jurisprudence 
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more keenly felt ; the views of the judges and 
legal practitioners, trained from their studies 
of Blackstone into the abstract ethical notions 
of the older ‘ Natural Law ’ groove and with 
their unbounded confidence, borrowed from the 
German Historical School,' in the absolute 
perfection of the old Common Law principles 
which they identified with Law of Nature, very 
often clash with the modern popular ideas of 
concrete justice ; and lastly the efforts of the 
Legislature to improve the law are often 
thwarted by the Law Courts questioning its 
jurisdiction. This last feature of American 
society and administration of law, which is 
absent in England, leads to a sentiment of dis- 
appointment and desperation regarding the 
present state of American Law and Juris- 
prudence. A keen incentive has thus arisen in 
the United States to overhaul and build anew 
the whole system of Jurisprudence and its 
fundamental ideas which have been tried in 
the balance and found wanting. 

I have divided the proposed lectures in 
accordance with the scheme elaborated above, 
into several parts. The first part deals with 
the theories which prevailed when the Indivi- 
dualistic ideas of Society and Law were 

* The German Historical School regarded the Roman Law as 
perfect The older English and American jurists entertained a similar 
idea about the principles of Common Law, Roman Law and Common 
Law were to them what Law of Nature was to the older Philosophical 
School. 
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predominant. The theories are divided into the 
Philosophical and the Empirical or Scientific. 
The Philosophical theories are again subdivi-. 
ded chronologically into (t) the “Law of 
Nature ” theories of the 17th and i8th centuries 
and (2) the Formal and Metaphysical theories 
of the 19th century. The Empirical theories are 
again subdivided into (i) the Analytical and 
(2) the Histoiical ; and four successive lectures 
have been allotted to them, one for each of 
these subdivisions. In the second part, I have 
traced the evolution of the above theories and 
schools under the modern Sociological ten- 
dency. The evolution of the Philosophical 
theories from the Metaphysical to the Organic 
type represents the rise of the Organic concep- 
tion of Society and Law, and the rejection of the 
Mechanical conception which had been enter- 
tained alike by all the Schools, Philosophical 
or Scientific ; and one lecture has been assigned 
to that. One more lecture has been assigned to 
the Neo-Hegelians and Neo-Kantians, who are 
the representatives of the new Social — Philo- 
sophical theories, and whose realistic idealism 
or evolutionary pantheism marks an important 
concession of philosophic idealism to scientific 
realism. The Psychological theory has also 
been dealt with in this lecture, as coming mid- 
way between Philosophical and Empirical 
Jurisprudence, and forming their point of 
closest approach or union, A third lecture has 
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been directed to the evolution of the Empirical 
theories under the Sociological idea, which 
being shortly disposed of, I have addressed my- 
self to the subject of the rapprochement and 
amalgamation of the Theories and Schools, and 
the variegation of their methods and aspects, 
both of which have to be accounted for by the 
rise of the sociological ideas which have the 
curious characteristic' of being alike synthetic 
and manysided, quite in correspondence with 
the complexity and extended unity of modern 
societies. These three lectures, together with 
that devoted to a general preliminary retros- 
pect of the origin, nature, and growth of the 
Sociological tendency, make the four lectures 
coming under the second part. The third part 
is made up of two lectures, the first devoted to 
the Sociological School itself in connection 
with its cardinal principles, and the second to 
its various subdivisions. 

The General Theory of Law, as modern 
jurists charged with legal instruction under- 
stand it, discusses, as I have already stated, the 
leading general conceptions of legal systems 
from the points of view of the various schools ; 
and we often find that a well- written work on the 
General Theory of Law throws better light on 
the fundamental positions of the different schools 
than a professed work on the Schools of Juris- 
prudence. A course of lectures on the modern 
Theories of Jurisprudence should not, in my 
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opinion, omit to supplement the general des- 
cription of the Theories and their evolution by 
a comparison of the views of the Schools on the 
fundamental topics of Jurisprudence, such as 
the conception of Law, its origin, and relation 
to the State and Society, its sources and end ; 
and I have accordingly set apart a lecture, 
towards the end, for a discussion of these prob- 
lems from the points of view of the various 
Schools. It is a useful exercise for the student, 
after he has mastered the fundamental posi- 
tions of any School or of some of its noted 
exponents, to deduce what the conclusions of 
that school or jurist would naturally be with 
regard to any particular problem or topic of 
Jurisprudence, and then to compare with his 
conclusions, the actual view of that school or 
jurist as disclosed in the books. Sometimes 
you may find that the estimated view does not 
agree with the actual, and this will lead to a 
further study of the School or the jurist and a 
renewed consideration of the question in hand ; 
which will possibly end in either a revision 
of your estimate of the real fundamental 
position of the School or the jurist, or an ex- 
planation of the line of thought of the School 
or the jurist with regard to the problem as 
an aberration. There are such aberrations as 
well in the world of thought as in physical 
nature ; but they must be explained with 
reference to local, historical and other 
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conditions abnormally affecting the general 
current. 

No study of the Theories of Jurisprudence 
would be complete if it omits to note the rele- 
vancy and bearing of the subject on the practi- 
cal problems of social and legal life. The real 
value and importance, in our day, of Sociologi- 
cal Jurisprudence — its peculiar theories of 
the Society the State and the Individual, its 
synthesis of Law and Morals, and of the social 
political afid legal sciences, its doctrine of 
interests, socialised teleology, interpretation of 
law as a means to an end, and its numerous 
other theoretical contributions to modern legal 
science — lies in this that the ideas so supplied 
by the jurists of this School have mostly been 
inspired by and directed to the solution of the 
burning questions as to how the constitution 
and working of the Legislature and of the 
Courts of law should be remodelled. They can 
no longer be left to move in their old grooves 
and must be overhauled if the new situations 
and problems of the 20th century have got to 
be satisfactorily met 'and solved. The writings 
of Geny, Ehrlich, Gmelin, Kohler, Roscoe 
Pound, Wurzel, Alvarez and a host of other 
jurists and thinkers throw a flood of light on 
these topics of paramount practical importance 
from the points of view of the various Schools, 
and I have reserved my last lecture for a con- 
sideration of these subjects. Sociological 
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Jurisprudence is nothing if not eminently 
practical ; and the bringing together, which it 
has done, of the most recent resources of Philo- 
sophy as well as the empirical Sciences, to 
work at the practical purposes of real life 
constitutes its highest achievement and glory. 

I propose also to attach, at the end of the Charts ot 
lectures, schemes or charts representing the Theories. 
Theories and Schools, their evolution, intercon- 
nection and fundamental positions, summaris- 
ing the salient points elaborated in the lectures. 

They are divided into three parts corresponding 
to the first three parts of the lectures. 

The Parts and Lectures therefore are 
arranged as follows : — 

Part I. The Individualistic Theories. 

Lecture I. The Philosophical Theories of 
the 17th and 1 8th centuries. 

„ II. The Philosophical Theories 

of the 19th century. 

„ HI. The Empirical Theories (i) 

The Analytical or Expository 
Theory and School. 

„ IV. The Empirical Theories (ii) 

The Historical Theory and 
School. 

Part II. The Sociolgical Tendency. 

Lecture V. Historical and General Re- 
trospect. 
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Lecture VI. Evolution of the Philosophi- 
cal Theories under the Socio- 
logical tendency (i) The 
(idealistic) Organic Theory 
and School. 

„ VII. The Evolution of the Philo- 
sophical Theories under the 
Sociological Tendency (ii) 
The Social- Philosophical 
Theories and Schools. 

„ VIII. Evolution of the Empirical 
i.e., Anq^lytical and Historical 
Theories under the Sociologi- 
cal tendency — intermingling 
of methods and variegation 
of Theories, Schools and 
Interpretations. 

Part III. The Sociological Theories. 

Lecture IX. Sociologial Jurisprudence (i) 
— Cardinal Principles. 

„ X. The different Theories of So- 
ciological Jurisprudence as 
representing gradually de- 
veloping stages in Sociologi- 
cal thought. 

Part IV. Some fundamental topics of 
Jurisprudence considered from 
the points of view of the 
various Theories and Schools. 

Lecture XI. Ditto. 
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Part V. Theories on the making and the 
application of Law. 

Lecture XII. Legislation and administra- 
tion of Justice. — Legal Her- 
meneutics. 

Appendix I. Chart or Scheme of the Schools 
dealt with in Part I. 

,, 11, ditto ditto II. 

„ HI ditto ditto III. 




LECTURE I. 


Preliminary Observations. 

§ I. Subject of these lectures. 

The definition of “Law” and “Jurispru- 
dence ” has ever been a matter of ^reat 
difficulty. A rouf^h and ready conception is 
now-a-days generally formed, when one speaks 
of “ Law,” of some general rules, recognised 
by a community as binding on the members, 
for the regulation of their external conduct 
in society, — because such rules are ner'essary 
for the permanence, order and peaceful 
progress of the social life (which every man 
as a social being universally wants and 
desires for the realisation and fulfilment of 
his own inner nature, wants and interests) — 
and enforced against the members by sanctions 
emanating from or authorised by the commu- 
nity and backed up by its more or less cor- 
porate and organised force. Difficulties, how- 
ever, begin to appear as soon as the conception 
is analysed and tested with a view to classi- 
fication, by logical and scientific methods. The 
conception itself, as I have put it, although yet 
incomplete and unsatisfactory, has been a late 
development — a result of scientific study of 

^ See Holland — Jurisprudence Chaps. II & III. Markb^ — Ele- 
ments of Law Ch. I, 
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ages ; and is growing more precise and richer 
in detail with the accumulation of facts, study 
and thought. The problem of attaining an 
exact delimitation of ‘ Law ’ is not yet solved ; 
and each step in advance, indicative of closer 
initiation into the mysteries and difficulties of 
the subject matter, has been followed by the 
discovery of fresh difficulties and the rather 
painful feeling of necessity of further study 
and if possible, a fresh definition.' 

It is only natural, that ‘Jurisprudence,’ the 
Science of Law, has as yet baffled all attempts 
at precise definition. Dr. Salmond’s luminous 
classification of Jurisprudence into Civil, Inter- 
national, and Natural, dealing respectively with 
Municipal, International, and Natural Law 
and Justice,' forcibly points out the futility of 
attempts to limit the sphere of “ Law ” and its 
science within rigid boundaries ; for ordinary 
human usage would, inspite of definitions and 
warnings of savants, mix up “ Law of Nature” 
with man made laws, and refuse to accept 
Austin’s position' that International Law is 
not law but morality, for want of a determinate 
political superior over the heads of the inde- 
pendent states: 

One explanation of this difficulty is to be 
found in the nature of the subject itself. Law 

' See Del. Vecchio — The Formal Bases of Law. Ch. I. 

* Salmond— Jurisprudence Chap. 1. 

3 Student’s Austin— Lee. XLIV. p. 372; Lee. V., p. 65. 
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is a body of principles and rules which, by 
its influence on the human will, serves as a 
social cement and as a motive force towards 
social progress. The Social and Psychologi- 
cal character of the phenomena of Law 
distinguishes them from physical objects 
which are stable in their form and properties 
and are therefore more amenable to rigid defi- 
nition and exact classification, and allies the 
Science of Law to Psychology as well as Ethics 
and the other Social sciences dealing with the 
phenomena of socio- psychological activity in 
all its departments and varieties. These 
departments and varieties, from their very 
nature, overlap and run into each other and 
are often difficult to distinguish and classify. 
They are moreover, unstable, at least more 
than physical objects ; they grow and change 
colour and form so as to baffle all efforts at 
rigid scientific definition. The science has 
always to remain alert and develop itself as the 
phenomena evolve. 

Jurisprudence seeks to meet these diffi- 
culties in a variety of ways. The Systematic 
or Analytical jurists,' for instance, would 
chiefly limit their subject of study to the legal 
systems and phenomena of the modern civilised 
societies, wherein all laws conform to the 
standard of commands emanating from the 
State. The Historical jurists, aspiring to be more 
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thorough and profound, would concern them- 
selves with the legal systems in the process of 
their historical development. The social rules of 
the savage and semi-civilised societies, formed 
spontaneously through the exigencies of social 
necessity, in which law morality and 
religion are hardly differentiated, and which 
are enforced and obeyed without any organised 
machinery for the forcible execution of Law’s 
penalties, would be accepted by them as a pro- 
per subject of study ; and the whole series of 
steps, by which the evolution of Law reached 
its present maluiity and distinctive character, 
and which serve to establish the essential 
unity of Law in all its stages and forms and 
its affinity to religion and morality, would 
appropriately come in for their consideration. 
The “Critical” jurists, on the other hand, 
would deal more with the future than with 
the past, expound “ the Law not as it is 
or has been but as it ought to be ” and 
their Jurisprudence is really the Science of 
Legislation.’ 


’ Holland. Jurisprudence, Ch. I Salmond jurisprudence Ch. I, 
I have, however, elsewhere (see Introductory LcLture) deprecated this 
narrower view of Critical Jurisprudence, for il is only one of the forms 
of Ihe services of Philosophical or Ethical Jurisprudence which seeks to 
go behind or underneath all legal phenomena past and present and 
find out some essential and universal principles of unity ingrained m the 
very nature of man and human society, by reference to which all juridi- 
cal manifestations can be not only explained as they are and had been 
but also tested by an adequate ethical standard (established in and by 
reason) indicating their deficiencies and the proper lines of reform. 
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Holland defines Jurisprudence as the 
“Formal Science of Positive Law.”' Sir 
Frederick Pollock criticises this ideal and rigid 
separation of the abstract or ‘ formal ’ from the 
concrete or material treatment of the legal 
science — of the science of legal relations from 
that of legal rules — as a practical impossibi- 
lity.' A purpose somewhat similar to that of 
Holland, viz., the exclusive consideration of the 
underlying principles of law apart from the 
actual legal rules embodying them, has been 
sought to be secured by Dr. Salmond ^ by the 
simpler and more practicable division of Civil 
Jurisprudence into two parts, viz.. Theoretical 
and Practical, of which the former is described 
by him as “ The Science of the First Principles 
of Civil Law.” He admits that the division 
is not logical — for the difference is one of 
degree, rather than of kind — but it is one of 
practical utility ns it sets apart “the more funda- 
mental conceptions and principles which serve 
as the basis of the concrete details of Law.” 

For the purpose of defining the scope of 
these lectures it is useful to retain this division 
along with the other division, also proposed by 
Dr. Salmond, of Law into Civil, International 
and Natural ; so that Theoretical Jurisprudence 
would constitute the Science of the first princi- 


‘ Jurisprudence, Ch. I 

Essays in Jurisprudence and Ethicsi p. 4. 
’ Jurisprudence, Ch I 
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pies, not only of Civil, but also of International 
Law as well as of Natural Justice (Natural Law) 
in all its three divisions : Systematic (Analytical), 
Historical and Critical (Philosophical) ; based 
principally, as explained in the introductory 
lecture, on the different standpoints (Philoso- 
phical or Scientific) and methods (Analytical 
or Historical) employed for its treatment. Deal- 
ing, as it does, with the fundamentals of Law, 
it can not help investigating the ultimate unity 
subsisting between all kinds of Law, and examin- 
ing how the later differentiations arise, logically 
as well as historically, out of the common 
basis. 

The “Theories of Jurisprudence” embody 
the most general and fundamental conclusions 
of Theoretical Jurisprudence. We speak, for 
instance, of the “Wave theory of light,” the 
“ Atomic theory of matter,” or the “ Ptolemic 
or Copernican theory of the universe these 
theories express the ultimate generalisations 
attained by the physical sciences in their res- 
pective departments, and the other truths of 
Physics, Chemistry or Astronomy maybe regard- 
ed more or less as corollaries or special applica- 
cations of the supreme principles. Similarly 
we have, in Jurisprudence, a body of ultimate 
truths which account explain and for the other 
relatively minor principles governing legal rela- 
tions of men in society and give us the fina' 
results and conclusions regarding the na' 
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origin, sources, and contents of Law, its rela- 
tion to other social rules, its aim and object, 
mode of operation, its final form or goal, and the 
lines of its development. In fact, the theories 
comprise the final and ultimate generalisations 
reached by jurists of different schools about 
the origin, form, contents, function and object 
of Law and its evolution. 

These theories have been divergent since 
the birth of the modern era. Different schools 
of jurists have approached the subject with 
different tendencies or from different stand- 
points, and have applied different methods ; and 
the results of their labours had, therefore, 
naturally been divergent. A ciitical and com- 
parative study of these theories, with a view to 
find out the elements of truth in each, would 
be not only useful in the cause of the Science 
of Law, but also fruitful of principles to guide 
us in the practical work of legislation, and 
administration of justice. 

Before concluding § i, I must say a few 
words about the Philosophy of Law and its 
connection with the Science of Law and Juristic 
Theories. The sharp distinction usually 
drawn between Philosophy and Science since 
the days of Bacon turns really more upon their 
methods rather than upon their conclusions. 
As explained in the introductory lecture, they 
differ in their standpoints, but their object is 
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the same. In the quest after truth and know- 
ledge, humanity aspires after unity for an ex- 
planation of the diversity. This unity, — some 
general principle to which the variety of obser- 
ved facts may be referred as their cause or 
explanation — is the goal alike of Science and 
Philosophy. Of the faculties exercised for the 
search of this unity, Science rejects imagination 
as erring, and relies only on the senses and 
reason ; or rather, on the observation of the 
outer senses guided by reason. Philosophy 
often mistrusts the senses and relies more on 
abstract reason and the inner senses untram- 
mellerl, as much as possible, by the shifting and 
misleading evidence of the outer senses or per- 
ception. Play of imagination and idealism 
naturally are more prominent in Philosophy ; 
and with these supplying the data in the shape 
of metaphysical truths, other truths are derived 
by deduction ; and they serve as standards for 
testing the validity and worth of the facts 
observed in the world outside. In fact, neither 
realism nor idealism can alone do the whole 
work. Scientific theories must borrow a good 
deal from imagination or intuition and philo- 
sophy likewise can never ignore the facts of real 
external life ; the difference is one of degree, 
not of kind. With our limited powers of 
observation and knowledge, ultimate truths 
hidden from man must be guessed. The seers 
would invoke religion, revelation, supercons- 
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ciousness, and other similar sources of know- 
ledge to justify and support their teachings of 
these ultimate truths ; and so long as Science 
has no facts of the world of observation to dis- 
prove them, it must either tentatively accept 
these truths of Philosophy or leave its quest 
after ultimate truths incomplete. Modern theo- 
ries (e.g., of ether, protons, and electrons, like 
the older theories of light, heat and electricity), 
even in the department of Physical science, 
have had their idealism and guesswork when 
they soared high enough towards the ultimate 
generalisations. The experience of investiga- 
tors corroborates the truth of the position that 
highest generalisations oftener dawn intuitively 
upon the expectant and searching consciousness 
before the facts necessary for their corrobora- 
tion or verification are' collated ; or, in other 
words. Philosophy descends to lend a helping 
hand to aspiring Science, and both meet in the 
plane of ultimate generalisations or Theories. 
Theories of Jurisprudence therefore constitute 
the meeting ground of Philosophy of Law and 
Jurisprudence ; and the various kinds of the 
Theories of Jurisprudence, — Philosophical, His- 
torical, or Analytical — are all, in a more or less 
degree, both scientific and philosophical. Every 
individual, as every system or school of 
knowledge, including Jurisprudence, has some 
Philosophy; for man can not go without it. 
Philosophy is a part of his nature, for he can 
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not rest so long as knowledge of facts is not 
assorted and arranged in a scheme resting 
ultimately on some fundamental unity of prin- 
ciple or thought. 

§ 2. Retrospect of the Theories of Jurispru- 
dence in Europe down to the dawn of the modern 
era. 

A. Pre-Socratic Philosophy. 

There were no vestiges of any Science of 
Jurisprudence in Europe before the development 
of the Greek PhilosophjL “ For scores of cen- 
turies,” savs Dr. IvCe, ‘‘ the science of Jurispru- 
dence was non-existent ; and m no year of 
this diuturnity did the fundamental principles of 
juridical science cease to develop progressively,” ' 
This development, however was spontaneous 
or natural. Appearing at first as a few simple 
customary rules, without which even the rudest 
type of communal life could not be possible. 
Law may be said to be coeval with society. 
Each little society, standing by itself, is at 
first governed by its simple rules of life, which 
grow in detail variety and complexity as the 
society develops. With the adoption by the 
members of the agricultural in place of the 
pastoral life, by the introduction of commerce 
and industries, and under the influence of 
contract, and intermingling with other societies, 
races and nations, brought about by trade or 
conquest, the society enters at each stage into 

* Historical Jurisprudence, — Introduction, P i. 
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of physical nature, the Hylicists suggested in 
turn ‘water’ (Thales), ‘ air ’ (Anaximenes), or a 
chaotic primeval matter (Anaximander) as the 
first and permanent fundamental principle. 
The perceptual view of things characteristic of 
the primitive man still dominates here. The 
conceptual attitude of mind, indicative of 
higher civilisation, first appears in the Pytha- 
gorean philosophy of ‘ Number and his school 
attempted .to explain not only points and 
dimensions, e.g., lines, surfaces, and solids 
(including celestial bodies and their motions), 
of the material universe, but also psychological 
subjects, including ‘ justice ’ and ‘transmigratiou 
of souls ’ by the symbolism of number. His 
definition of justice as the “ equal multiple of 
itself ” has been interpreted (by Aristotle) to 
mean equalisation, reparation, or retribution. 
However vague and unfruitful may be this first 
philosophical attempt to lay down an objective 
criterion' or basis of justice, it is a marked 
advance on the Theological conception of 
Themis or Dike which impliedly admits the 
incapacity of the human intellect to apprehend 
the true nature of ‘ justice ’. It is, however, 
yet representative of an age when the later 
doubts of subjectivism, as to whether justice 
after all is not shifting variable and 
contigent and whether such an absolute and 


* See Beroixheimer— Legal Philosophies. P. 52 
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objective criterion of right and wrong does or 
can exist at all, had not yet appeared in the 
world of thought. 

This subjectivism, however, soon made its 
entry into Greek Philosophy. From the 
physical and materialistic standpoint of the 
earlier section of the Ionic School, the reduction 
of all qualitative differences in matter to form 
number and adjustment of parts in space and 
time of the Pythagorean was a step towards' 
mathematical idealism, or at all events, towards 
abstraction. This abstraction was carried to 
its furthest limits by the Eleatics, with whom 
the first principle, or rather, tlie only reality 
was pure ‘being ’ or ‘existence,’ independent of 
space and time, and without any qualitative or 
quantitative character beginning end or 
change. “ All being is one God,” said Xeno- 
phones. It is pure “ thought ” said Parmenides, 
— “the only true and infallible knowledge.” 
The phenomenal, changing, and multifarious 
world is an illusion ; and Zeno sought to 
prove the self-contradiction, and therefore, the 
unreality of all multiplicity and movement of 
the phenomenal world by logic (dialectic) and 
mathematics. The Eleatics were opposed by the 
Heraclitians who held that this shifting 
phenomenal flux is the only real principle, 
and there is no stationary unchangeable reality 
apart from or behind it. The error or unreality 
of the world consists, not in the changing or 
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transitory character of its objects, but in the 
deceptive appearance of stability or permanence 
which in reality no where exists. They thus 
posit ‘ fire,’ ‘ energy ’ or the principle of ‘ flux,’ 
change or ‘ Becoming ’ (as opposed to the 
Eleatic’s ‘Being’) as the only reality. The 
two schools, (the Heraclitians and the Eleatics) 
stand respectively for something like our 
‘ Prakriti ’ and ‘ Purusha ’ to the exclusion of 
each other in their monistic attempts at the 
explanation of the world. 

Neither the earlier physical and mathema- 
tical, nor the later antithetical and abstract 
monistic theories of the Ionics, Eleatics, and 
Heraclitians having satisfactorily solved the 
undoubted dualism in nature — the antithesis of 
unity and diversity, substance and flux, — 
ecclectic attempts at synthesis of the prior 
theories were next made by Empedocles 
who posits an absolute unity in ‘Sphairos’ 
(Eleatic ‘ Being ’) ' underlying four primordial 
elements, — water, air, fire, and earth — -which 
are disintegrated from their original unity 
by the force of ‘ Strife ’, and integrated again 
in infinity of ways by ‘ Love ’, to constitute 
this ( “ Becoming ”) manifested universe. Thus 
neither ‘Being’ nor ‘'Becoming’ can be denied 
altogether, but both are sought to be explained 
by the theory of a metamorphosing force 
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operating on the eternal substances in oppos- 
ing directions, as attraction and repulsion, love 
and strife. 

The Atomists (headed by Democritus) 
substitute an infinitude of primeval extended 
but impenetrable atoms, of different shapes sizes 
and weights, but without any qualitative 
difference, (pey contra, the four elements of 
Empedocles) and empty space not filled in by 
the atoms, — the ‘ plenum ’ and the ‘ vacuum ’ — 
for the ‘ Being ’ and ‘ non-being ’ that make up 
the “ Becoming ” of Heraclitus. With them ‘ Be- 
coming’ is the result of the evershifting move- 
ments, — conjunction and disjunction, —of the 
atoms in space under an inherent necessity pre- 
destination or chance. They destroyed the last 
vestiges of the influence of Theology, and 
replaced the mythical powers of “ Love ” and 
“Hate” (of Empedocles) by the conception of 
a materialistic blind force as the main spring 
of the world- processes. 

The scientific inadequacy of the Atomistic 
theory in assuming the indivisibility of cor- 
poreal and extended atoms did not attract 
attention till the time of Aristotle ; but its want 
of any explanation of the existence of design in 
the processes of nature wa§ soon perceived and 
sought to be remedied by Anaxogorus ’ doc- 
trine of “ Nous.” There was a world-forming 
intelligence (Nous) absolutely separated and 
free from matter ; and along with it, the equally 
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original mass of atomic seeds (“ homoiomerci”) 
of individual existing things, e.g., stone, gold, 
bonestuff etc. The Nous sets up a perpetual 
vortex of motion in the atomic germs which 
lay in chaotic confusion, and the cosmic order 
of the world, with the immanent Nous eviden- 
ced as the animating soul in all living beings, 
is the result. The conceptualism, begun with 
the Eleatics, is thus given an idealistic turn, 
marking the end of the materialistic realism of 
pre-Socratic Greek Philosophy. The ‘ Nous ’, 
however, does not come up to the idea of ‘ pure 
soul ’ connoting (like the ‘ atman ’ of the Hindu 
philosophy) absolute immateriality, but corres- 
ponds rather to the ‘manas ’, or ‘ mind’, guiding 
the movements of matter with a design or 
purpose. The idealism is yet incomplete. 

The uncertainty of natural philosophy due 
to the diversity of the schools, as indicated 
above, — the essential mutability and want of 
any point of arrest or stability in the eternal 
flux and self-contradiction of the manifested 
universe, driven home into Greek thought and 
culture since the days of Heraclitus and Zeno, — 
and the loose Greek social and political atmos- 
phere after the Peloponnesian war, wherein 
unbridled egotistic self-seeking of each indivi- 
dual was the rule of life, fostered the subjec- 
tivism, preached by the Sophists, which implies 
that there is no objective reality or standard 
of» things and qualities, but every thing is 
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relative, good or bad, right or wrong, real or 
non-existent, according as it appears to the 
subjective consciousness, for the time being, 
of each individual. The motto of subjectivism 
enunciated by Protagorus, “ Man is the 
measure of all things,” negatived all criteria 
of knowledge, truth or validity, except the 
subjective perceptions and feelings of the 
individual. Different persons have different 
perceptions and feelings, and even those of 
the same person vary at different times and 
circumstances ; and hence “ there are’no such 
things as any objective affirmations or deter- 
minations whatever.” The Sophists, however, 
it must be admitted, were the first among the 
philosophers in Europe who directed their 
attention towards the Theory of Knowledge. 
“ They show that truth cannot be found by 
natural knowledge because phenomenon is 
variable and contradictory. The reality of 
things is different from our knowledge, and 
therefore thought is only a belief.”’ 

Legal 

Theories in 

pre-Socratic 

Philosophy. 


The original theory, of justice as buried 
and hidden in the laps of the gods and revea- 
led to men by oracles or in the ‘ themistes ’ 
of inspired kings, was based on the popular 
religion. The theory, along with the religion 
itself, was soon discredited. The mythological 
gods and goddesses and heroes, whose examples 


See Miraglia-^Comparative Legal Philosophyi P. 
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might be alleged in justification or excuse of the 
greatest vices and the vilest actions, ceased to 
attract the educated and satisfy their awaken- 
ing culture ; advancing Science disturbed tradi- 
tion, and natural causes were often detected 
to explain facts hitherto ascribed to direct 
divine agency. Then came a period of transi- 
tion and dissolution. The newer philosophical 
theories had not yet matured. The attempt 
at the formulation of the objective principle 
of Justice by Pythagorus was too indefinite ; 
and the other philosophers had hardly formula- 
ted any theory at all. In the void, thus created, 
the subjectivism of the Sophists gave rise to a 
negative theory of justice and morality, viz., 
that nothing is by nature good or bad but 
only by positive statute or agreement. One’s 
own desire and advantage is the sole test of 
one’s ethics : and law and right is the standard 
only fixed by the strong, with their might, 
prescribing arbitrary limitations on the weak. 

B. Socrates, Plato and Aristotlle. 

The Sophists ushered into Greece its age 
of illumination (Aufklarerei), substituting free 
reflection in the place of unreflecting emotions 
and faith in obedience to the ancestral civil 
and religious institutions — the simple ‘naivate’ 
of the infancy of a people. This free-thinking, 
as handled by the Sophists, led, as we have 
seen, only to destructive subjectivism. Socrates 
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(/|68 — 399 B, C.) directed subjectivism towards 
constructive ethics. He first of all turned 
Philosophy from the investigation of external 
nature towards that of man’s inner moral 
nature.’ “ Know thyself ” was his motto. He 
sided with the subjectivism of the Sophists in 
so far as they preached that right and wrong 
should depend on the inner judgment of man, 
(and not on objective arbitrary standards set 
by the might of the strong) and established the 
principle of free will and self-conviction. The 
Sophists, however, set upon the throne “ the 
contingent will and capricious judgment of 
the individual ” which was erring, interested, 
and variable, and could not therefore afford 
any valid test of right and justice at all. 
What is right, good and true does not depend 
on any single person’s opinion pleasure or will 
but is determined by universal thought and 
reason -the thought and reason common to all 
rational beings — from which elements of error 
introduced by individual contingencies have 
been eliminated by a process of education. The 
judgments of individual men would all agree 
if these contingent individual elements causing 
error and difference were threshed out by 
comparison of the common or essential and the 
variable elements ; for the rational nature and 
thought of man thus freed from its impurities 
is one and universal. Tiiis laid, the foundation 


^ Plato — Phsedrus. 
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of conceptualism, objective subjectivism, or 
the philosophy of universal and (therefore) 
objective thought. Socrates thus introduced 
into subjectivism the method of induction 
and logical definitions.' Particular concrete 
examples of each of the virtues, e.g. justice, 
fortitude, etc., were taken, analysed and 
compared, and by gradually separating and 
casting out what was contingent and acciden- 
tal in these particulars, the universal essence 
or truth underlying each virtue was brought 
out to form a notion, i.e., a universal concept 
exhibiting the logical unity of its various 
forms in actual experience. 


The concepts of the specific virtues being 
thus found out by intellectual discernment 
of the underlying notion of each through 
a process of inductive study of the parti- 
culars, virtue in general must consist in this 
intellectual discernment which is the common 
factor in all virtues. Virtue accordingly is 
knowledge — perfect knowledge, or wisdom, — 
which arises out of instruction or inductive 
study of things and acts, and reaches the 
universal notions underlying them. It is want 
of knowledge that leads men to vicious acts. 
All virtues are one and identical, for they are 
right acts resulting from knowledge directed 
to different objects ; and further, virtue being 
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knowledge acquired by inductive study and 
training of the understanding, is teachable. 

Socrates thus laid the first stone of a 
scientific theory of morals, and based it on the 
understanding instead of on faith or the 
emotions ; — not the understanding of any 
particular individual, but the trained discerning 
understanding of the ethically normal man 
representative of all good citizens (cf. Roman 
bonus paterfamilias) He, however, did not 
elaborate tliis theory of morals into its concrete 
details, nor work out a scientific mode of evalua- 
tion of the proper ends or motives of human 
activity. With reference to the former, he 
simply held that the laws of the State and 
unwritten universal usage determine right 
action and justice ; and with regard to the latter, 
he accepted the popular objects and motives 
which influenced the people around him — 
happiness, power, honour, — pointing out that to 
work with knowledge at these ends was virtue. 
More orthodox than the Sophists, he did not 
stand against the national religion and its es- 
tablished observances, nor against the national 
laws. In fact, in this, he did not carry forward 
his philosophy beyond the first step to its 
legitimate consequences ; but still he suffered his 
sentence of death for the sake of his new Ethics 
of “ Knowledge ” which smacked of heresy. In 
his life, he evidenced freedom from sensuous 
greed and cravings, and a calm equilibrium of 
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mind arising from its lofty independence of 
desires, which, more than his formally preached 
ethics, acted for long as an exemplar, and 
suggested philosophies which cannot be properly 
affiliated to .his discourses and dialogues. 

After Socrates, some of his disciples laid ^ The incom- 
stress on particular phases of the SocratiC tic**® 
teaching and life, and formed different schools 
of thought. They may be called the “ Incom- 
plete Socratics.” The Cynics, by idealising the 
Socralic life, preached absolute indifference to, 
and renunciation of, the desires and pleasures 
as the goal of life.' The Cyreniacs, on the 
other hand, adopted the principle that felicity 
or pleasure (identified, or rather coordinated, by 
Socratics, with ‘ Virtue ’) was the goal of life ; 
not indeed what is derived by uncritical pursuit 
of the momentary desires and impulses of the 
senses, but what was sanctioned by knowledge. 

Justice, they held, is the result not of nature 
but of artificial enactments ; and the wise man, 
acting with knowledge, may sometimes disregard 
them.* The Megarics, leaning more towards 
theory than practice, subordinated the Ethical 
conception of the ‘ Good ’ to the Philosophical 
one of ‘ Knowledge ’ and ‘ Being.’ According to 
them, the ultimate dialectic or philosophical 


' They repudiated civilisation and its institutions — government, 
marriage, or property, and advocated a return to Nature. See Berolz- 
heimer Legal Philosophy, Art. i6. 

• Beroliheimer— Legal Philosophy, Art. i6, P. 75. 
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generalisations — ‘ Being ’ ‘ Unity,’ “ pure intell- 
ectual and not sensuous Knowledge, Thought or 
Reason and Truth ” are all identical with each 
other and with the ultimate ethical generalisa- 
tion, viz. “ Virtue or the Good.” This is the 
Eleatic conception of “ Being” combined with 
the Socratic conception of ‘ Virtue ’ ; and it 
considerably influenced and moulded the fuller 
philosophy of Plato. 

Plato (429 to 347 B. C.) utilised the pre- 
existing philosophies for building up a supers- 
tructure of synthetic philosophy including 
Dialectics, Physics, and Ethics as also a philo- 
sophy of Law on the Socratic foundation. The 
“ universal notions ” of Socrates were, to him, 
only psychological concepts representing the 
essential logical unity of things belonging to 
a class. Plato, identifying knowledge or 
‘ thought ’ with ‘ being ’ as the subjective and 
objective aspects of truth or reality, objectivised 
these ‘ notions ’ into Ideas, and held them to be 
metaphysical realities, — the immutable and 
permanent archetypes of the things of this 
unreal world. These ‘ Ideas ’ form in the world 
of realities, a graduated series (in which a higher 
and more general ‘ Idea ’ comprehends lower 
ones), terminating in the highest Idea, “ the 
ultimate in cognition,” — the metaphysical idea 
of the “ Good ” — which is the ultimate goal 
at once of knowledge and being. The Socratic 
“ notion,” or ethical conceptuation is thus 
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synthesised with the Eleatic ‘ Being ’ as in the 
Megarric philosophy of ‘ Being ’ and ‘ the Good.’ 
He accepts the truth of the Heraclitic doctrine 
of ‘ flux ’ of the world of sense ; but holds that it 
is unreal, “ non being” — the antilliesis of the 
real immutable and permanent world of Ideas — 
the result of the ‘ Ideas ’ imperfectly reflected in 
the unreal matter of this world of preception. 
Plato raised the ‘ universal ’ notions of his 
master from mere psychological conceptions to 
the position of objective and metaphysical 
realities, which he held to be the only real 
permanent Eleatic “ Being” ; while the objects 
around us were but variable imperfect and 
transitory copies or reflections of them cast in 
the matter of this phenomenal world which 
was essentially unreal. The world of “ Ideas ” 
eternal essences or reality is apprehended 
through reflection or ‘ thought ’ by means of 
reason ; while the shifting and deceptive world 
of appearances is perceived by the equally 
unreliable senses, as ‘ many ‘ divisible ’, ‘ shift- 
ing and ‘ transient.’ The actuality of matter 
is denied, and it is likened to space ; but in 
so far as this substrate of matter is held 
to receive the ideal ‘ forms ’ to constitute 
the sensuous world, the idealistic monism of 
Plato’s dialectics yields somewhat to dualism, 
and hardly rises to the absolute negation of 
matter connoted by the “Non-Being” of the 
Eleatics, 
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Plato’s Physics is the synthesis and 
elaboration of the Ionic theories of the four 
elements, the primordial chaos of matter, and 
Anaxogorus’ theory of ‘Soul’. The universal Soul 
(cf. the Holy Spirit of Christian Theology) comes 
midway between the absolute Reason or Good 
(cf. God of Christianity) and matter, as the 
creative and ordering force, which, entering into 
the latter, raises out of the chaos the cosmos of 
the inorganic and organic world. It breaks up 
into a plurality of individual souls which are, 
like the ‘Nous’ itself, universal imperishable 
entities (as participating in the essence of 
Reason or “ the Idea,”j but clothed in perishable 
matter, swayed by the lower life of sense, and 
forgetful of their higher origin in absolute 
reason. They nevertheless retain their aspira- 
tion to reach up to their proper height in the 
supreme good, freeing themselves from the 
matter and senses and their lower attractions, 
which marks out the line of individual Rthics. 
The influence of the Pythagorian doctrine is 
noticed in Plato’s elaboration of the doctrine 
of transmigration and the dialectic of ‘ one ’ 
and the ‘ many 

What directly interests us, at the present 
moment, is Plato’s Theory of Justice and the 
State, which constitutes his contribution to the 
Philosophy of Law. The individual virtues of 
the head, heart and the stomach, viz.^ wisdom 
courage, and temperance, all depend on 
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knowledge, which constitutes their logical unity ; 
and the virtue that, guided by wisdom, coordi- 
nates and regulates all the individual virtues and 
faculties, and brings about harmony in the real 
practical life of the individual as a member of 
the society, is Justice. Justice, therefore, is the 
cardinal social virtue comprising actualising 
and coordinating the individual virtues, and the 
atmosphere wherein this Justice or coordinated 
realisation of the individual virtues is fostered 
is that of the regulated society or State. Plato' 

“ Republic ” or “ State ” is the “ Idea ” — tlie 
conceptual or notional reality — imperfectly 
actualised in the states he saw around him. 
For the delineation of this perfect or ideal State 
wherein the moral (t.e., individual) virtues, 
constituted by the subordination of individual 
sense-desires or interests under the guidance 
and control of intelligence, were all univer- 
salised, t.e., posited to be present in all 
individuals, and coordinately directed towards 
the attainment of the common good, he was 
led, by his wliole philosophy, to omjihasiRe tlu' 
wholesale merger of the individual — of all sub- 
jective will and activity, property, education, 
interests and desires of individuals — in the 
State, {i.e., of the many in the one), to be left 
entirely under the disposal, guidance and con- 
trol of the unrestrained authority of the presid- 
ing authorites ; who, however, must consist 
of the philosophers, full of the true political 
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knowledge, wisdom or virtue. The State, like 
individual, is divided into the ruling class 
representing the head dominated by the Virtue 
of reason, the fighting class which corresponds 
to the heart acting with courage, and the work- 
ing class — the stomach or appetite — working 
tor supply with temperance or moderation. 
The special qualities of the classes composing 
the State, properly coordinated and acting in 
union in the whole body, give rise to Justice, 
which represents the systematic articulation of 
tlie totality, the organic distribution of the 
whole into its moments. 


Plato’s Ethics 
and Philoso- 
phy of Law 
compared 
with the tenets 
of Christianity 
and Sociolo- 
Sfical Juris- 
prudence, 


From a consideration of the facts that 
Plato advocated slavery, did not direct himself 
to the question of the amelioration of the 
lower classes, and absorbed the whole life 
of the individual and his education within the 
state leaving little or nothing to his own free 
spontaneous activity and initiative, some 
shrewd observations have been made ' that 
Plato’s Philosophy of Ethics and Law, as 
typical of all Greek Art and Culture, was meant 
only for the ‘ noble ’ man of independent means 
and high culture, and not for the average or 
lowly man with his blemishes, sorrows, and 
difficulties; and further, that it did not 
sufficiently value the worth of man as an 
individual, in denying him an independent 


* Berolzheimer — Legal Philosophies, $ 14, 
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sphere of activity or freedom for self- develop- 
ment outside the ‘ aegis ’ of the State which, 
octopus-like, smothered him by its all embra- 
cing grip. In these respects, Plato’s Ethics, it 
has been urged, differs first, from Christian 
Ethics, and next, from modern Sociological 
Jurisprudence. It should be remembered, how- 
ever, that, following Socrates, he not only 
refuted the Sophistic doctrine that law is 
imposed by the strong or that might is right, 
but held that the source of Law or reasonable 
regulation is in God and Nature, and the 
essence of Law and Justice is in Reason. Law 
fixes the order of tilings inside the state and 
Justice or just conduct requires every man to do 
his part accordingly. In his idealism in 
Ethics and Politics, he did not contemplate any 
possible collision between the reasonable laws 
of the philosopher — ruled State and the reason- 
able needs of the individual ; nor any hardship 
arising from the absorption of the individual 
in the State so conceived. The individuals and 
the State constitute ‘ the many ’ in ‘ one,’ and 
are both identical in essence and reality. 
Moreover, the society must always retain, 
after the ‘ Idea ’ or ‘ ideal ’ of which it is the 
copy, its class distinctions, as the individual 
his different organs, with their different 
assigned functions and appropriate culture and 
virtues. Platonic Philosophy is for keeping 
up this order ; and it is hardly fair to accuse it 
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of exclusive attention to the ‘ noble man,’ when 
really, it only assigns the highest culture and 
and virtue for him in accordance with his 
position in the economy of the State. The 
State is, moreover, not merely an institution 
for preserving order, but is also an educational 
institution, for the progress of the society 
towards the attainment of the ideal. This 
anticipates the ‘ culture — staat ’ of the modern 
German Jurisprudence. 

Aristotle (384 — 323 B. C.) is inverted 
Plato. His Philosophy is that of Plato’s turned 
over on the other side. It has a decidedly 
more empirical character. He denies the 
objective reality of Plato’s ‘ Ideas ’ independent- 
ly of the objects of sense, and points out 
that they, being held by Plato to be immobile, 
cannot explain the genesis of the material 
world. He offers as a substitute his doctrine 
of ‘Forms ’, which are not actualities sundered 
from matter, but, throughout inherent in 
matter, fructify its potentiality and give to 
it its particular ‘ forms,’ t.e., individualities or 
peculiarities of shape and function. The Form 
remains latent at first as the efficient cause, 
(as the tree in the seed), and gives direction to 
the transition of matter from the potential 
indefiniteness to the actualised (formed) thing. 
So it is never dissociated from matter, but 
remains inseparately connected with it, both 
as the logical (notional) prius and as the final 
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end. Hence it is, in fact, Plato’s ‘ Idea ’ only 
drawn into association with matter and 
invested with active propelling force and 
function. The dualism of matter and spirit is 
sought to be obviated by Plato idealistically, 
by ascribing unreality to matter ; by Aristotle 
realistically, by describing matter as the poten- 
tiality or possibility of ‘ Form.’ Plato attaches 
greater importance to the Eleatic “ Being ” 
— what is ; Aristotle to the “ Becoming,” i.e., 
what becomes and how. In the speculative 
philosophy of the absolute — the God as the 
permanent self-identical reason, — Plato rises 
higher than Aristotle ; who, in seeking a more 
intelligible theory of the world of senses, 
makes his doctrine of ‘ Forms ’ less adaptable 
to the explanation of the supreme and perfect. 

Plato derived Ethics from Dialectics, and 
individual virtues from knowledge (or ‘ Idea ’) 
of the essence or reality of things i. e., the 
absolute Reason or Good ; Aristotle, more realis- 
tically, derives them from the study of sensuous 
nature. Virtue depends, not on knowledge, 
but on the nature tendency or character of 
man ; and is fostered, not by teaching, but by 
exercise or practice ; and consists in the right 
proportion in action, avoiding too much and 
little, by observing the due mean. It is relative 
to persons, {i.e., is different for different persons) 
and circumstances. Virtues fall into two 
classes : — those of the practical life, concerning 
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passions and affections ; and the higher virtues 
of the soul, of which the highest is wisdom and 
leads to supreme felicity ‘ perfection ’ or 
‘ happiness,’ which, in the graded series of 
human purposes, is the ultimate goal of life and 
action. Here again, Aristotle is only Plato 
levelled down or materialised, to suit his philo- 
sophy to the practical affairs of life ; but it 
has become faulty in the attempt, for the theory 
of ‘ the proper medium ’ is hardly applicable to 
the higher virtues of the soul or intellect. 

Aristotle is at one with Plato in holding 
that man’s training of the natural character, by 
exercise of the virtues, into the moral can only 
take place in the external medium or atmos- 
phere of the State. Aristotle’s dictum “ man is 
a social being ” is supposed, (e.g., by Grotius, 
wlio often quotes Aristotle in support of his 
theories) to Ijasc a theory of the origin of 
State and Law on the social nature of man.' 
He, indeed, traces the steps by which the 
States were formed, viz., how individual house- 
holds clustered into the village community, and 
then, the latter into the “ City.” This is the 
statement of a historical fact observed in nature ; 
but his philosophy would regard the State as 
the ‘Form ’ potentially existent, from before its 
actual realisation in the ‘ matter ’ of the indivi- 
duals households and communities ; and the 
actualisation itself, as a process of nature. The 


* Berolzlicimef— Leg. Phil, f 15 
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‘ rational or social nature of man,’ as used 
by Aristotle, refers to this process of nature 
which builds up the State by the social organi- 
sation of men. It is only Aristotle’s general 
philosophy stated with reference to the subject 
in hand. Both Plato and Aristotle were ex- ' 
ponents of their age ; both philosophised on 
what they saw round them. The Greek city 
states, unlike the modern states, were natural 
units made up of homogeneous elements united 
by community of race, religion, origin, culture, 
language, and strong civic sentiment. There 
was no keen antagonism of the classes, accen- 
tuated, as in the present days, by economic 
difficulties, which were then absent ; but they 
adjusted themselves smoothly and ungrudging- 
ly in their respective positions in the social 
fabric, like the separate organs in a human 
body, to secure its political safety and serve 
its ethical mission of fostering the perfection 
of the citizens. The organisation itself, as well 
as the merger therein of the individual, and 
the favoured position of the privileged upper 
classes, all appeared so natural that there was 
no occasion to elaborate a theory formally 
justifying the existence of the State and its 
dispensations. 

Plato’s theory and definition of Justice Law, ju^ice, 
and Law were barren ; and aimed mainly at 
the preservation, by the individual, of status 
quo in the preexisting disposition or order of 
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the society. Aristotle marks here a decided 
advance of ideas. He defines Justice, consistently 
with his definition of Virtue, as Equality ; i.e., 
avoiding too much or too little in the 
despensation or distribution of things, and 
readjusting or compensating, were this balance 
has been disturbed. Justice must be adapted to 
circumstances — being absolute equality, in the 
administration of law between man and man, 
and relative equality, in rewarding merit and 
punishing guilt and distributing goods accord- 
ing to individual needs and circumstances. 
Justice is of two kinds, natural and conven 
tional ; based respectively on reason common to 
all men, and positive authority. Law itself 
should aim at justice ; but where the Law, being 
a human creation, is defective, or where, being 
necessarily general and adjusted to ordinary 
circumstances, its application in special cases 
\vf)uld work unfairly or cause hardship, the 
l^aw is to be improved or supplemented by 
Equity, so that formal conventional justice 
may coincide with material or natural justice. 
Aristotle plainly lays down that right and 
justice, and not arbitrary power, constitute the 
foundation and essence of the State ; and that 
laws limit the power of the Government where 
it is not tyrranical. Aristotle's elaboration 
of the conceptions of Justice and Equity, and 
of the theories of the State and Government 
and Law and their functirais, is ap outstanding 
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feature of his philosophy ; and his contribution 
in this direction is far more valuable than that 
of any of his [predecessors. 

C. Post — Aristotelean Greek Legal 
Philosophy : Sroicisvi, Rpicurra- 
NisM, AND Scepticism. 

There was a pfeneral decline of Grecian Deraaenceot 
life, conduct and philosophy after Aristotle. ^nTthought 
Decay and ruin of Grecian politics and' art, and 
irresponsibility in political religious and social 
life characterised the years that followed after 
the death of Alexander the Great (356-323 B.C.). 

The irresponsible subjectivity and doubt and 
disregard of any objective rule of life, indicative 
of unsettled life and thought as in the days of 
the Sophists, which had been controlled by the 
masterful philoso[)hies of the three great world- 
teachers and the strong rule of tiie Macedonian 
kings, reappeared ; and Post — Aristotelean 
philosophy branched out into different schools 
under different leaders who, like the “Incom- 
plete Socratics ” before them, diversely sought 
to give it a lead in what they respectively 
regarded as the right direction, and keep it out 
of the way of evil. Roughly speaking, Stoicism, , 
Epicureanism, and Neo- Platonism may be 
affiliated respectively to the Cynic, Cyrenaic 
and Megaric modes of thought of the ‘ Incom- 
plete Socratics,’ 
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The work of Pliilosophy was now more 
directly and earnestly directed towards Ethics, 
to find out the practical duty of the ‘ Ego ’ or 
subject ; and Dialectics and Physics were sub- 
ordinated to it as auxiliaries meant for finding 
out man’s true relation to the world. Explana- 
tion or philosophic knowledge of the world- 
system was now regarded as valuable, not for 
its own sake, but as necessary for finding out 
man’s true path for attaining his highest bliss. 
With tire decay of the scientific spirit, dogma- 
tism gathered strength ; and dualism, as it accen- 
tuates lire difficulty of the relationship of the 
subject and the object, was held at a discount. 
The ‘tiling in itself’ was less important 
than the subjective impressions it produced on 
the subject ; and Philosophy was called upon to 
point out the right ethics to be gathered from 
the lessons of these experiences, instead of 
launching into speculations about ‘notions’ 

‘ ideas ’ or ‘ forms.’ 

The Stoics', like the modern Scotch 
philosophers, leant towards dogmatic realism 
and accepted the subjective conviction carried 
by the clear sense impressions of the external 
things as the proof of their reality. They 
avoided dualism by urging that tilings are all 
material, i.e., have bodies of some sort or other ; 
— even soul, spirit, and God have bodies ; for no 
action is possible between absolutely unlike 


* Founder — Zeno {340 to 208 B. C.) 
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substances, e.g., incorporeal spirit and matter. 

Tl lis led to their celebrated conception of the 
world as a prodigious living being, of which 
the passive and mutable exterior was matter, 
and the inner active principle which produced, 
pervaded, animated, and ruled it was the 
rational universal soul or reason, which is God. 

Nature, in its two aspects, the external universe 
representing the body, and the inner, universal, 
permeating, and ordering reason or God (some- 
time afterwards called divine breath, fire or 
ether), constituted a unity ; of which, every indi- 
vidual or thing was a part, incapable of indepen- 
dent existence or isolation from the whole, and 
bound to obey its settled order -the divine 
order or Law of Nature ; in accordance with 
which, the life and movements of the entirety 
and of the parts were guided sustained and 
inspired, in a perpetually repeating cycle of 
constant origination and decease {i.e., merger), 
as under an eternal necessity. 

There was thus very little scope for freedom Freedom of 
of will of the individual in this fatalistic necessity, 
doctrine of Nature. Our only freedom, accofding 
to the Stoics, is in forming our opinions and 
notions about objects, our affections desires 
and aveisions ; but, even here, the freedom does 
not amount to indetermination of the will, 
i.e., its absolute superiority over motives or 
'^'usal antecedents, but only to the power of 
fiO‘ig or acquiring what we in fact will to do 
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or acquire. We have no such freedom in the 
sphere of things outside our subjective con- 
sciousness ; — no power, for instance, to do or 
acquire whatever we will or desire regarding 
our bodies, wealth, rank, etc. 

Ethics or practical philosophy should 
therfore be directed only to aim at the proper 
training of the sphere of subjective conscious- 
ness and character, i.e., of the susceptibility 
of the will to the motives, by exercising it 
habitually in the way of encouraging the right 
emotions and desires and checking others. The 
adaptation of our life to the ‘ Universal I^aw ’ 
or harmony of the world, or in sliort, ‘ Nature’ 
is the supreme good or end of our endea- 
vours. 

In the austerity of the Stoic nioral theory 
the unit is thus placed in subjection to the v» hole ; 
and every personal end or self-seeking pleasure, 
to the detriment of the universal harmony, is 
excluded. The rational nature of man, in its 
pristine simplicity, so long as it is not distorted 
by seif-will or corrupted by art, faithfully 
reflects the universal reason (of which it is a 
part\ and its law. The external goods, — health, 
wealth, etc., — are indifferent to virtue or happi- 
ness ; for they may be used rationally or irration- 
ally, and may result in joy or griel. They may 
at most, have some value, and may be acceptahy 
as helps to virtue, ue., to a life in accordtj 
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with Nature or reason, and as such preferable to 
sickness or poverty ; but we must, by the train- 
ing of our character, acquire ‘ apathy ’ towards 
them. Evil, vice, or injustice is only sufferred 
to exist as conditions of virtue and justice ; for 
there is nothing in vain or without purpose in 
the economy of nature. The wise man is one 
who is perfectly attuned to Nature and its law, 
and his virtue, or life ai'cording to Nature, con- 
sists, therefore, in absolute judgment, control of 
the soul over pain, mastering of desire and lust, 
and justice to all without the slightest self- 
seeking; — a life of the utmost simplicity without 
any artificial wants, distinctions or privileges, 
and of self-sacrifice for the general good of tlie 
family, the country, and the whole universe ; 
and the “ pride,” or complacency, arising out 
of this moral energy of his soul is permanent, 
and it is the highest bliss or happiness. 

The State is an emanation from the social 
nature of man. The whole human race should 
form a single community, or universal state, 
with the same principles and laws according to 
Nature and reason ; and a variety of hostile 
states is an evil and a contradiction to Nature. 
This preaches the doctrine of cosmopolitanism. 
Justice is based, not on enactment, but on 
Nature ; and Law is identical with natural 
reason.'. 



dOlBerol/.heimer — Leg. Philosophies Art. 15, Sec. 2. 
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Epicureanism (from Epicurus 342 — 270 
B. C.) is the gospel of individualistic, while 
Stoicism is that of socialistic subjectivity. The 
individual and his interest are not directed to 
be subordinated, or sacrificed, to the common 
interest ; for the community or Slate is not 
the outcome of a process of nature, but is a 
handiwork of voluntary association, enactment, 
and contract of individuals for their security 
and benefit. It avers that the individual and 
his security interest and pleasure, as abide 
through life, is the goal of all human activity ; 
and utility is the test of good as well as right 
conduct and right laws. Its philosophy is 
atomistic; in which the whole is subordinated 
to the parts of which it is composed. 

Scepticism followed in the lines of Sophism, 
and its polemics were mainly directed against 
the dogmatic realism of the Stoics based on 
sense — perception. It was a theory of knowledge 
that certainty of knowledge is impossible - 
not even through reason (contra- Sophism). 
“ We can know nothing, not even this itself 
that we know nothing.” It is the negation of all 
philosophy and suspension of all judgment. 
Everything is possible, and there is nothing 
by which we can decide which of two 
( ontradictory propositions is true ; and this 
explains the diversity of opinions on all 
matters and subjects of discussion. T' 
practical outcome of this is the axior 
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sceptical ‘ apathy that knows neither of good 
nor evil, and makes no distinction of life and 
death, and pleasure and pain. 

Tlic necessary corollary of this doctrine 
is that there is no universal principle of right 
action or Justice. Only custom or tradition, 
according to Timon (325 — 235 B. C.), or might, 
according to Carneades (214 — 129 B. C.), i.e., 
enactment, fixes the arbitrary standard of 
right ; and obedience to law is only a matter of 
expediency. 

To combat the long continued scepticism 
of tlie west, Neo-Platonism introduced, into 
Europe, the mysticism of the East. The 
absolute is indeed, as held by the Sceptics, 
beyond the reach of mere intellect or reason ; 
and the futility of philosophies or dialectics, 
based on the understanding, in driving out 
scepticism and sophism from the world demon- 
strated it. Plotinus (205 -270 A. D.) relied on 
direct absorption of the individual soul and 
reason in the absolute, by ecstatic communion 
(yoga), as the only means of attaining the 
knowledge of the reality. The knower, know- 
ledge and the known there become united in 
the absolute reality, which is above the dual 
sphere of thought, i.e., of the subject and the 
object. The Neo-Platonic theory of the world- 
system proceeded further ahead' than theEleatic 
or Megaric ‘Being’, and Plato’s “ideas ’’.and 
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“ reason ” ; and asserted the emanation, with- 
out affecting the original substance,' in a way 
suggestive of radio activity, of reason and the 
world of “ ideas,” the soul, and the world of per- 
ception, in order of sequence, from the absolute. 
It preached a tianscendental monism, alleged 
to be based not on any effort of intellect, but on 
“ Darsana ”, like that of tlie Hindu systems. 
It is decisive for tiie ‘ seer ' himself, but useless 
for the sceptic wlio cannot rise to its height. 

Chronologically, Neo Platonism appeared 
as a pliilosophical system after the highest 
development of Roman Jurisprudence under 
tlie ('lassical jurists had already taken place. 
Its influence, along with that of the Christian 
faith, became noticeable on the science or 
philosophy of law when it was in the charge 
of the Scholastic jurists in tlie middle ages. 

n l.KGAI, PrilLOsOIMIY In TItl'. RoMAN KrA. 

" riu' Rom.'iii wmiIc ■ '1)1' world of the 

will, I i'. i •■ioit\ ('I I.! \v ,m I pi ilit ics ”* The 

Romans were pic eminentl} a practical race- 
consisting at first merely of peasants and yeomen, 
— without art, culture, aesthetics and imagina- 
tion, but full of vigour and tliscipline ; and had 
no theoretical philosophy of their own, except 
what they eclectically borrowed from the 
Greeks, after Greece had become, by conquest, 

* Miraglia — Comparative Legal Philosophy, p. 5. 
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a Roman province (146 B. C.). Their legal 
philosophy was, at first, developed uncon- 
sciously inside the Law itself, rather than in 
theoretical studies, and latterly, by the assimila- 
tion of the Stoic and A.ristotelean tenets regard- 
ing Nature, which were more suited to Roman 
realism than the more abstract Greek specula- 
tions {e.g. of Plato) as to ‘ realities ’ ‘ ideas ’ or 
‘ the theory of knowledge.’ 

The early ‘Civil Law was rigid and 
severe and formal, devoid of ethical factors, 
and characterised by its power and authority 
and the absolutism of the private rights con- 
ferred by it. The absolute prerogatives and 
privileges of the paterfamilias or the creditor,’’ 
the artificial agnatic constitution of the 
family and law of succession, etc,, evince an 
undeveloped ethical instinct, which ignores, in 
the interests of social solidarity efficiency and 
ordgr, the moral claims of weakness to the con- 
sideration of Law and of exceptional circum- 
stances to concessions in the administration 
of legal rules. 

The development of Roman law, from 
its crude beginnings, into the greatest legal 
system of ancient Europe was brought about 
by the influence of ethical ideas gradually 
liberalising the law for the ends of practical 

* cf. The Twelve Tables 449 B. C 

® See Maine’s Ancient Law Chs. V to VII , Berolzheimer — Leg. 
Ph., § 17, 
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justice. The legal system, that was originally 
local, and confined to a people fighting with its 
neighbours for its very existence, was soon to 
become a world — system meant for the whole 
civilised human race. Conquest <and rule of 
foreign countries, and influx of or contact with 
foreigners, politically, as subjects, protegees, or 
allies, or for purposes of commerce, necessi- 
tated internal re-ad just ments of the social fabric 
to secure its homogeneity and expansion, and hu- 
manitarian concessions in the legal and politi- 
cal system to make it cosmopolitan. Internal 
dissen ions, causerl l)y acute, class — distinctions, 
were set at rest; the absolutism of the patriar- 
chal power and private rights was minimised by 
the legal recognition of moral duties and respon- 
sibilities appropriate to the ‘ bonus (diligens) 
paterfamilias’ ; and last, though not the least, 
a great weapon of legal amelioration was 
forged in the “ Jus Aequum ” of the Praetor, 
for an all round liberalisation of the law. The 
developing legal consciousness of the nation, 
maturing in power, wealth, territory and 
wisdom, outstripped the narrow conceptions, of 
legal right, forms, or procedure, of the old Civil 
l.aw, and established a secondary system, on 
more advanced principles of material or 
practical justice, whic'h w-as administered by the 
Praetor, and promulgated by his edicts. 

These new and higher principles of justice, 
conceived in the legal and ethical consciousness 
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of the people, borrowed their philosophic' 
foundation, form, and expression from the 
Stoic doctrine of Nature. “ The Naturalis 
Ratio ” was the basis of Roman Eciuity. Roman 
legal philosophy, as based on the Law of 
Nature, i.e., on the moral spirit or reason 
inherent in the natural order, as op[)osed to 
arbitrary human enactments, was carefully 
elaborated in the writings of Cicero (ro6 — 43 
R. C.), its chief exponent, and also of Seneca 
(3 13 . C. -65 A. D.), and of the ‘ ( lassical jurists ’ 
who flourished later during the ‘ golden 
age.’ 

Some changes were introduced into Roman 
Law, during the reign of the later hanperors, 
under the influence of Christianity, whic h w.is 
adopted as the religion of the state. Cliristian 
ethics, for instance, gave additional impetu 
towards the amelioration of the condition 
of the slave, and of the son under power, and 
somewhat checked tlie excessive looseness of the 
marital rights and duties of the lime' ; but the 
pliilosopliy of Law, on wiiicli tiie Roman system 
was mainly developed, and on whu h many of 
the legal rules and juristic theories ot the 
Romans as well as of the modern world regard- 
ing ownership or contract were established and 
elaborated, was their doctrine of Law of 
Nature. With the Stoics, it was a mere ethical 
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Sec Maine’s Ancient Law, Chap. V, 
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theory for the control and guidance of individual 
subjectivity and conduct ; but, by the Romans, it 
was regarded as a fundamental legal principle 
or ideal for the regulation of the society ; and 
their identification of it, for all practical pur- 
poses (notwithstanding the admitted diffe- 
rences between the two on some points, e.g., 
regarding war, slavery etc.), with Jus Gentium' 
which consisted of concrete laws or rules 
commonly observed by all men or nations, 
helped them immensely to utilise their theo- 
retical ideal for the praciaal and constiuctive 
work of leg al improvement. 

The great legal system left by the Roman 
i-inpirehad inspired many tlieories of modern 
lurisprudence, e.g., those as to the state, 
sovereignty, rights and their classification, 
contract, property, possession, cri^jics, te stamen- 
tary and intestate succession, juristic persons, 
negligence and diligentia &c., and it will 
be out of place to discuss them in detail 
here ; it will suffice at present to note that 
modern Jurisprudence would have yet remained 
in its infancy, if it had not been supplied 
with the rich mine of h-gal ideas left by the 
Romans. 


As to how this identification was made, sec Maine’s Ancient 
Law Ch III. He seems, however, to labour the point more than it 
deserves The Law of Nature was the Law of reason immanent in all 
men ; and Jus Gentium, beintj law observed by all men or nations (see 
Justinian’s Institutes — beginning), would presumably accord with that 
universal reason. Sec Follock — Note F on Maine’s Ancient Law. 
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E. — Legal Philosophy and Theories in the 

MIDDLE AGES. 


After the Barbarian conquest of the Roman General 

retroffres* 

Empire, the civilisation of the world underwent sionmthe 

. . ... , • 1 11 middle ages, 

a serious retrogression during the middle ages 
(5th century to the 15th century A. D.). The 
first half of this period had been specially 
marked for its total dearth of literature, science, 
arts and philosophy. All ancient learning was 
buried under the debris of the Roman civilisa- 
tion. Latin, the language of the Roman 
limpire (and along with it, the vast storehouse 
of all knowledge) was lost and forgotten. The 
pagan literatures of tlie east were tabooed. 

Europe was now a vast arena for warring 
nations and adventurers. Life and society were 
insecure ; and the scanty culture, that still 
remained extant, was limited to the clergy of 
the Christian Church. 

It was a period of Church domination. Domination 
Christianity, represented by the Catholic Church Church, 
under the see of Rome, was the universal reli- 
gion ; and the Church, as the sole repository of 
the remnant culture, wielded unlimited power, 
temporal as well as spiritual. It claimed that, 
by gift of God, and the charter of the Roman 
Emperor, it was vested with these twofold powers, 
and the states derived their power and validity 
from the Pope, as the moon from the sun. At 
first, the states and rulers acknowledged this 
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autliority ; and the doctrine that secular govern- 
ments were valid and binding as tlie necessary 
means of keeping peace on earth, as long as 
they were subservient to the Church, was 
preached with vigour as early as the beginning 
of the 5tli century by St. Augustine (353 — 430). 
Conflict of opinion on this point, however, arose 
and became iicute towards the latter part of 
middle ages, when poets and thinkers, like Dante 
(1265 -1321), William Occam (1270 1347), 

Marsdius (d. 1328), Nicholaus Cusanus (iior- 
1464) sup[)orted the independence of states of 
the mediacy or supremacy of the Cluircli or tiie 
Pope ; and all, except tiie first, even tlien preac hed 
the doctrine of sovereignty (»f tlx' pc'ophc They, 
in fact, foreshadowed in their writings the more 
modern theories of Natural Law and Social 
Contract , and laid down, on that basis, the proper 
limitations of the sovereign’s autliority and 
power. The Church also had, indeed, its 
adherents still, e.g., Augustinus Triumphis (1243 
- 1328) and Peter de Audio, and thcgieatest of 
tliem was Thomas Acpiinas (i 228 1274); but 

its ex tiavagant claims had .ihcady been too 
much distrusted, and were soon to lec cave their 
death blow by the Reformation. ^ 

For a proper appreciation of the legal 
philosophy of the middle ages, as developed 
by the scholastics, and also of the principal 
causes of its failure, it is necessary to study the 
existing condition of the society. Under the 
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overshadowing Church, as the centre of culture 
and the spiritual head as well as the immediate 
source of the temporal authority, there were the 
feudally organised states. Between the feudal 
lords and large proprietors on one side, and the 
peasantry, dependent class, or serfs — a motley 
group ('omi)osed of upraised slaves or lowered 
free-liolders —directly connected with the soil, 
on the other, there grew up, in the latter part 
of the middle ages, a third or middle class, the 
manufacturing and commercial citizens and 
yeomen, who, originally regarded as belonging 
to the de])enden1 or Hue lowest strata, latterly 
grew in imjif)rtancc with the growth of indus- 
try and commerce, and a('cumulation of wealth, 
through their legitimate pursuits, as also by 
freebooting expeditions in the east (following 
after, but still in the name of, the crusades) and 
the persecution and plunder of the Jews under 
the aegis of the Church. They further organised 
their crafts and trades into city guilds or 
corporations, to create offensive and defensive 
monopolies, and soon grew into a power in 
the community. In this, they received the en- 
couragement of the law and of the Church, for 
their wealth and influence often went to the 
interests of the state and the clergy ; but it 
went hard against the general unincorporated 

classes and individuals who formed the bulk of 

« 

the people. The ordinary agriculturer was 
exploited, and there w'as no law to help him. 
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The economic bondage grew too terrible for 
the masses. 


Scholastic 
philosophy 
and objective 
order, law or 

Pax ’’ 


The scholastic philosophers, from the iith 
pentnry downwards,' combined Greek Philo- 
sophy (especially, the Aristotelean and Stoic) 
with the tenets of the Christian Church. In the 
early Christian era, the Church doctrine had been 
allied to Platonic philosophy by the Apologists 
and the Alexandrine Fathers, and, in the gth 
century, to Neo-platonism by Scotus Erigena, 
for a purpose common to both, viz , to combat 
'>ubjectivsm or scepticism, and establish the 
objective reality of God and the universe, the 
unity of the subject and objec't, — spirit and 
nature, thought and being — (as correlative 
emanations from the one absolute reality), and 
the Lex Eterna — the law of univ^ersal reason, 
sumna ratio, the unwritten law of Nature or 
God which, notwithstanding transgressions 
after the fall of man (due to Ids improper 
exen'ise of the self-seeking will to the detriment 
of the order and harmony of nature), was ever 
ethically binding on all individuals. The creed 
of the chuTch was assumed to be absolutely true, 
but it was not made to rest on authority, 
revelation, or faith alone, but was supported 
by ])hilosopical reason. The Scholastics were 
exponents of order (cf. ‘ Pax,’ of Augustine)^; 


Cf. Petrus Lombardes (d. 1 164) Anslem Archbishop of Canter- 


bury (d. 1093). 

* Berolzheimer Leg. Ph., $ 21, page 22. 
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i.e., the subordination of the ‘ subject ’ to the 
objective law and discipline of the “ state ” 
and of “ Nature ”, for the secular state — the 
‘ civitas terrena ’ — was also a gift of God or 
product of nature, only lesser than the church 
(‘ the Civitas Dei.’) ; and of the individual to 
the corporate life and regulation of his guild 
and society. The deistic conception of Christian 
Divinity and the theistic “ Nature ” of Greek 
Philosophy were united with extraordinary 
subtlety of reasoning and imagery* and the 
“ L.aw of Nature ” was thus brought down to 
the modern era. 

This extraordinary discipline and bondage 
of the individual will eventually brought 
about a split in the scholastic camp. The 
Dominicans, headed by Thomas Aquinus (d. 
1274), were for the orthodox position, the 
subordination, of the will to the intellect, of 
practice to theory ; whereas the Franciscans, 
headed by Duns Scotus (d. 1308), supported 
the supremacy of the will, on which they 
proposed to lay the foundation of practical 
ethics and an unerring law and philosophy ; 
and thus gave rise to a new tendency towards 
individualism, and the recognition of the rela- 
tivity of law, and scepticism as regards an 
eternal immutable law. 


The Scholas* 
tic split : the 
Dominicians 
and the 
Franciscan^ 


* See Salmond Jurisprudenfce, pp. 44 & 47, i5-t6. 

7 
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Another split 
Realism and 
Nominalism. 


Juristic 

theories. 


The split between subjectivity and objec- 
tivity was also accentuated by the rejuvenes- 
cence of the long standing antithesis of nomina- 
lism and realism in the realm of the intellect 
itself. The Nominalists, Roscellinus) 

denied the objective existence of ‘ universal ’ 
notions, but held them to be mere names or 
conceptual generalisations from comparison of 
individual objects; whereas the Realists, (cf. 
Anslem) like Plato, supported their objective 
reality. The Nominalists thus regarded the 
individual as the only reality, and strengthened 
the position of the Franciscans, and helped 
the overthrow of the doctrine of objective 
‘ universal ’ order. They jointly represented 
the latest form of Scholastic thought, and a 
newly rising conception — that of the sovere- 
ignty of the individual, of his subjective will 
and understanding. 

The juristic theories of the middle ages 
thus present a variety of conflicting views and 
ideas which contained the germs of all future 
modern speculations. The general trend was of 
course to uplift the law as the divine and immu- 
table natural order (‘ Pax ’)', and to subordinate 
the individual to the secular state, and both to 
the Church, like the parts to the whole, as in a 


‘ The secular state, and the church — both held as divinely ordained 
institution^*— and the animal kingdom, and the physical world have each 
its own objective assigned order or law, department of the Pax — 
Augustine, 
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monistic natural organism. Any disagreement 
or disunion necessarily spelt an ethical wrong 
on the part of the rebellious individual or state. 
This trend, as seen above, was afterwards 
liberalised. The most valuable fund of juristic 
theories has been left us by Thomas Aquinas. 
He divides Law into (i) Lex Aeterna, the Law 
of divine reason ; (2) Lex Naturalis, which is the 
department or shadow of Lex Aeterna, so far 
as it is conceived and understood by man, in 
which man participates, and by which men and 
states distinguish good and evil (morality) ; 
and (3) the Positive Law enacted by the states 
for the regulation of individual conduct, which 
carries out in detail the precepts of Natural 
Law, so far as it is feasible having regard to 
human weakness, local traditions and circums- 
tances, and security of the society, and other 
public needs. He distinguishes law and 
morality, and also law and equity in the 
administration of justice, in the lines of 
Aristotle ; and discusses the several theories of 
punishment — ^all of which are moot points in 
modern jurisprudence. 

F. — Transition to the Modern Era. 

The age of transition commenced with the 
close of the 15th century, and many causes 
co-operated to introduce it. The general spirit 
of dissatisfaction, arising out of excessive social 
political and ecclesiastical bondage of the 


The Renais^ 
sance: its 
internal 
causes. 
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Contributory 
circumstances 
and move- 
ments: The 
revival of 
letters. 


individual, was one ; decay of scholastic philo- 
sophy, which had so long supported the estab- 
lished order and religious dogma and faith, 
through internal schisms, was another ; as also 
the birth of the new philosophic spirit which 
refused to accept the scholastic position that 
the tenets of the Church were all demonstrable 
by reason and began to dispute those that were 
not capable of proof (cf. Pomponatius 1462— 
1530 and Vanini 1586 — 1619). Mere dialectic 
or notional establishment of a dogma was no 
longer accepted as proof of its objective truth. 
Scientific empirical demonstrability of a 
proposition was more in demand, than mere 
logical non-contradiction or syllogistic deduci- 
bility in thought, as necessary for its accept- 
ance. 

The external movements which contributed 
towards the Renaissance were the Revival of 
Letters, the Reformation, and the growth of the 
natural sciences. Greek Philosophies, hitherto 
read only through their translations into 
doggerel Latin, came to be sought and studied 
by learned Greeks arrived from Constantinople 
in original. Great impetus towards revival of 
classical studies, including the Humanities, Law 
and Philosophy, was given by the Medicis and 
also by scholars like Bessarion (d. 1472) and 
Ficinus (d. 1499) in Italy, andReuchlin (d. 1455), 
Melanchthon and Erasmus in Germany. The 
Humanists, in opposition to the Scholastics, 
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introduced a fresh culture and created a new 
interest outside the sphere of religion and 
formal philosophy. The invention of printing 
also very much aided the dissemination of 
knowledge. 

The rupture of thought with authority was 
focussed in the Reformation (introduced in 
Germany by Luther) which stood for the 
independence of individual religious conscience 
and subjective conviction, — the reading of the 
Law of Nature by the individual for himself, 
and not through dogmas and teachings of the 
Church and Schoolmen. Each must read and 
interpret the gospel by his own independent 
reason. Celibacy, poverty, asceticism, &c. were 
not to be taken as perse good, as hitherto taught 
and preached, but must be judged by each for 
himself according to circumstances. Marriage, 
worldly activities, wealth and enjoyment of 
layman were not against the the law of Nature. 
The individual must work out his own salva- 
tion through his direct relation with God 
which subsists without any uncalled for inter- 
vention of the priests. 

Ancient Greek Philosophy was as back- 
ward in its knowledge of external nature as it 
was strong in metaphysics. The discovery of 
America and of the maritime route to the East 
Indies and the great astronomical and mathema- 
tical discoveries of Copernicus (d. 1543) Kepler 


The Reforma* 
tion : i6th 
century. 


The growth 
of the natural 
sciences. 
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Social and 
political 
changes and 
activities. 


(d. 1631) and Galileo (d. 1642) and Newton 
(d. 1727) discredited and distroyed transmitted 
errors and prejudices shared alike by Plato, Aris- 
totle, the Scholastics, and the church, opened 
out new vistas of knowledge, and raised expecta- 
tions of infinite progress ; turning enquiry from 
unfruitful dialectics of thought to the observa- 
tion and experiment of the concrete facts of 
the world of experience or matter (hitherto 
treated in contempt as derogatory to the dignity 
of man), with a mind to accept correct induc- 
tions from the data so obtained as truths, 
fearless of any time-honoured theories autho- 
rities or prejudices to the contrary. Among 
the exponents of this new philosophy may be 
named Bacon (1551-1626), who is the foremost 
of them, the Italian philosophers. Cardan 
(1501- 1575) Campanella (1568-1639) Bruno 
(d. 1600) and Vanini (1586-1619), and the 
German Bohm (1575-1624) ’. 

With the spirit of freedom in the air. 
Feudalism decayed ; the Romano — German 
Empire went to pieces, and absolute territorial 
monarchies were securely established as inde- 
pendent units, owing no allegiance, temporal or 
spiritual, to the Emperor or the Pope. This 
gave a rude shaking to the authority of the 

‘ Though they are very much differentiated from each other by 
their national characteristics; for instance Bacon, is a champion of 
empiricism, Bruno a representative of poetic pantheism, and Bohm of 
theosophical mysticism* 
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Corpus Juris as the common law of Europe, and 
laid the foundation stone of the national spirit 
which eventually led to legal development 
along national lines. With the development 
of the scientific spirit, and interest in mundane 
things, and respect for their value and utility, 
industries, commerce and other useful pursuits, 
indicative of individual and corporate enter- 
prise, grew up to replace the idle and ignorant 
and superstitious pleasures pursuits and 
adventures — of the days of knight errentry and 
the crusades. 

Most of the feudal monarchies of the Activities 
middle ages in Europe, both in and out of the emancipation, 
ambit of the Roman Empire, especially those 
of France and Scotland, had, since long before 
the i 6 th century, set up absolute independent 
sovereignty. Some had never really acknow- 
ledged the authority of the Romano German 
Emperor ; and those who had, now ceased to 
admit his suzerainty. Many of them were 
quite tyrannical and despotic in the exercise of 
their sovereign power. The Roman Law, which, 
since its revival in Italy from the 12th century 
onwards, had gradually permeated the king- 
doms of Western Europe (chiefly through the 
efforts of the emissaries from the Italian univer- 
sities and the Romanised French lawyers), 
hallowed the sovereign’s position with its 
juristic stamp of absolute unlimited authority 
which it would be almost a heresy to doubt 
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or deny ; except, perhaps, for the purpose of 
demonstrating its subordination to, or limita- 
tion by, the authority of the Roman Church. 
The new spirit of rebellion against authority 
soon extended towards civic as well as religious 
emancipation ; and there were many among the 
leaders of the new movement * who preached 
the public right of active rebellion, and even 
of assasination, against tyrannical rulers. 
Bodin, while adopting the Roman juristic 
conception of absolute sovereignty, makes the 
existence of personal rights the basis of the 
state’s power ; and Althusius bases it on social 
contract, and the delegation, under it, of the 
authority of the people to the sovereign, 
somewhat in the lines adopted by the later 
schoolmen named above (see § E) ; but what 
distinguishes these new theorists from their 
scholastic predecessors is their use of the theory 
of sovereignty of the people for the practical 
purposes of political revolution. 


‘ C.f, ]unius Brutus, Bodin (1530 — 97), and Althusius (1557 — 1628). 
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The Philosophical Theories of Modern 
Jurisprudence. (The 17TH, i8th and 
EARLY 19TH Centuries). 


Spirit of the 
modern age — 
emancipation 
individualism 
or subjectiv* 
ism. 


The spirit which dominated the modern 
era (beginning with the 17th century), its 
civilisation and thought, was that of eman- 
cipation ; — religious emancipation from the 
yoke of the See of Rome, civic emancipation 
from the tyranny of despotic secular kings, and 
emancipation of thought from the bondage of 
traditional opinions, dogmas and prejudices, 
and of all written texts (whether cited from the 
Bible, Aristotle, Cicero, or the Corpus Juris). 
It may also be described as one of indivi- 
dualism, i.e., of the individual’s liberty of body 
and mind or thought against political Smd 
religious or philosophical tyranny ; or ' of 
subjectivism, which, though born of doubt, 
was not destructive or despondent, as maimly 
characterised the position of the ancient Sophi; jis 
and Sceptics, but constructive and full of hoj oe, 
which seeks, by independent individual oba er- 
vation and study of the facts of external nati are 
and of the processes of human thought, to 
raise new theories of science, philosophy, ethi ics, 
law and politics, which would be free from pi re- 
conceived or transmitted notions and prejudi/ces. 
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With regard to this prosess of emancipation, 
I would simply quote Dr. Berolzheimer’s 
remarks ' that “ Intellectually and spiritually 
the process of emancipation began with the 
Reformation; the French Revolution, pro- 
claiming the rights of man, developed it 
formally ; and its economic and social con- 
summation was reserved for the social-ethical 
movement at the close of the nineteenth 
century.” 

But, from the outset, this newly eman- 
cipated intellect of the 17th century was 
directed, in its search after knowledge, into two 
different channels. Both Bacon (1561 — 1626 
A. D.) and Descartes (1596 — 1626 A. D.), eager 
and earnest for certainty and truth, equally 
opposed the acceptance of time honoured preju- 
dices and dogmas, and favoured the elimination 
of all ideas or data except those received from 
direct, accurate, and unbiassed observation of 
nature, in the investigation of truth ; but while 
Bacon, true to his English characteristics, 
enthroned, as the ‘Novum Organon’,* Experience 
or Perception, and proposed to rely principally 
upion the facts of external nature, as gathered 
by the outward senses, as the primary materials 


^ Legal Philosophies, p. 113. 

» As opposed to Aristotle, who, in his ' Organon ’ made it more 
his business to teach how logical correctness of conclusions from given 
premises might be secured, rather than the proper mode of testing the 
premises and conclusions with reference to the facts of actual experience, 


Two lines of 
thought in 
the horizon 
from the 
outset — idea- 
lism and em- 
piricism 
naturalism or 
realism. 
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Subjectivism. 


Descartes. 


fer his induction, Descartes, with his national 
idealistic tendencies, regarded the senses as 
unreliable, and turned to the mind and its 
thought (cogito, ergo sum), as the primal 
indubitable basis of all true knowledge. 

“ The principle of subjectivity,” says Prof. 
Miraglia, ' “ is the foundation of modern philo- 
sophy, whose motive is either thought” (idealism) 
“or experience” (materialism or realism). “Ex- 
perience is resolved intoexternal sensations, into 
pleasures and pains, into the utilities of man, 
conceived as an individual. In experience, the 
subject prevails, as sense or tendency to pleasure, 
aided by hedonistic calculations” (as in 
England). I may supplement this by adding 
that, in thought, the subject prevails, as reason 
or tendency to be free from all outward influ- 
ences, including utility and pleasure, and aims 
at abstract liberty, as individual human nature 
seeking free expression, in perfect equality and 
fretemity (as in France), or in perfection, includ- 
ing culture, *.e., the maximum development of 
the inner powers and faculties, and supremacy 
and control over the external natural agencies 
(as in Germany). 

“ I think, t.e., am conscious of myself, hence 
I exist (cogito, ergo, sum) ” : this is Descartes* 
first postulate of knowledge in philosophy. 
'I'his idea of self-existence is innate in man, i.e.. 


* Comparative Legal Phlloaephyf p. 3i» 
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is not voluntarily created by imagination, nor 
borrowed, like perception, from the senses ; and 
hence, it represents a truth or reality. Descart- 
es, the founder of modern idealistic philobophy, 
thus starts with the innate ideas, and the proper 
deductions from them, as the most reliable 
sources of knowledge of truth. Our idea of 
God, the infinite perfect being, is similarly 
innate ; and there must be a God from whom 
this idea has arisen, and of whom it is the 
unimpeachable proof. The spirit, mind, soul, 
the self (ego) or the subject is characterised by 
thought ; and matter, body or the object by 
extension. Though essentially different and 
exclusive of each other, they are both connected 
together, and made to act and interact with 
each other, by the force of God. God is perfec- 
tion and truth ; and hence, clear cognition or 
perception, which is the result of the interaction 
of the subject and object, and the outcome of 
the force of God, is also, therefore, a reliable 
instrument for the finding of truth. 

The dualism of subject and object — of 
spirit and matter, the sharp contrast between 
the two, their pritnd facie irreconci liable charac- 
teristics of thought and extension, which (since 
the liberation of the subject from the thraldom 
of the objective world in the shape of political 
discipline and religious and philosophical 
dogmatism, and the assertion of its position 
as a co-ordinate entity with the object, and of 


Idealistic 
philosophy 
and jurispru« 
dence. 
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its right to think out, independently, its consti- 
tution, place, and end in the economy of the 
world) attracted special attention in the era 
following after the middle ages, led to the consi- 
deration of the question as to how these 
opposite principles or substances are made to 
interact or affect each other ; or in other words, 
how does the mind perceive things, and, by its 
will, influence the body, and, through it, the 
external surroundings. German philosophy 
took up the question in right earnest, and, since 
Descartes, there was accordingly a decided turn 
of this philosophy towards epistemology or 
theory of knowledge. English philosophers, as 
remarked before, assumed a superficial solution 
of the question, took it for granted without seek 
ing a philosophical explanation, and directed 
themselves to what they supposed to be the 
more practically fruitful questions of external 
nature and its laws, politics, and analytical 
jurisprudence, studied on the basis of experience 
and guided by individualistic utilitarianism. 
Following after Bacon, they, led by Hobbes, 
Locke and others, founded the English system of 
empirical, materialistic, or realistic philosophy 
and jurisprudence, which will be discussed in a 
later lecture. For the present, we confine our- 
selves to the path marked out by the German 
school of philosophy, which developed along 
idealistic lines, and, through tentative hypothe- 
ses, somewhat dogmatic in character, of 
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Descartes, Geulinx, Malebranche, Spinoza, 

Leibnitz and others, step by step reached the 
maturer stages of philosophic criticism, in 
Kant. The connection, between the develop- 
ments of continental philosophy and conti- 
nental jurisprudence or legal philosophy, is so 
intimate, that I am constrained to discuss the 
main features of the former at some length, so 
that you may fully appreciate the nature and 
progress of continental jurisprudence from 
Grotius onwards. Kant was a land mark in 
both philosophy and jurisprudence; and the 
advance, from Grotius to Kant, in legal philo- 
sophy can be best followed, if we understand 
that from Descartes to Kant in philosophy. 

Descartes emphasised the dualism of the Developing 
subject and the object, regarded both as substan- philosophy, 
ces, and established their connection through the 
force of God. It was the dogmatic assumption 
of a vis major to conjoin two absolutely 
inconsistent and irreconciliable substances, viz., 
mind and matter. Geulinx explained the 
operation of this vis major ; and supposed it to 
intervene, on each occasion that we perceive or 
exercise our will, to assist the correlation of 
the two, according as the subject or the object 
is the passive agent. Malebranche (1638 — 1715) 
took up the problem, in France, and reached a 
more developed assumption that material 
objects are emanations of God, as much as the 
mind or ego. The inter-action of the two takes 
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place through and in this absolute divine essence 
wherein they are one. This obviates the necessity 
of a vis major or miracle at every step of life, 
in every perception and act. Spinoza (1632 — 
1677) bridged over the difficulty of dualism 
by realistic panthiesm. He regards God as the 
only one substance, z.e., self-determined reality ; 
while mind and matter, thought and extension, 
are not (derivative and created) substances, as 
Descartes assumed, but only the two, out of the 
infinite, attributes, determined by the substance 
of God, i.e., forms, in which the single substance 
reveals itself to us. These attributes are 
never isolated or apart ; but are everywhere 
together, correlated and identified as things and 
ideas, as body and soul, i.e., as being or existence, 
and its reflection, in thought. The two are the 
same in substance ; but only expressed, in the 
one case, as consciousness or thought, and in the 
other, as material extension. The individual 
ideas and material objects are accidents or 
modes in which the infinite substance expresses 
itself, i.e, its attributes. They are the various 
evane^ent individual finite forms, perpetually 
appearing and dying away, without any proper 
reality of their own, and related to the subs- 
tance like the waves to the sea. He denies 
free will in man, which is only a natural force 
with the illusion of freedom. Spinoza is the 
exponent of strength and activity, as partaking 
of spirit or the idea, and as the source of right. 
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According to him, inadequacy, weakness or 
passivity is the result of want of knowledge, 
confusion, and subjection to the passions. 
Highest power commands the highest right ; c.f. 
the state, in which, by agreement, the bulk ' of 
the power of the community is vested, for 
checking the acute struggle of individuals 
through conflicting passions and interests. 

Descartes left the dualism of mind and Leibnitz 
matter unsolved, except by the assumption of 
a vis major. Spinoza sought to assimilate them 
as correlative attributes of God ; while Leibnitz, 
more idealistically, reduced matter to spirit, as 
“confused ideation,” — as an unconscious spiri- 
tual atom, having, in it, the potentiality of 
development into a conscious and thinking 
monad. Liebnitz, somewhat, anticipated by 
Bruno in this direction, is a spiritual atomist ; 
for, according to him, the world is composed of 
a plurality of monads, or spiritual force-units, 
or souls, which are indestructible and insuscep- 
tible of external influence. Each of them, 
while qualitatively different, is a microcosm, 
capable, each in its own way, of unfolding its 
inner nature into the fully developed spiritual 
elements of consciousness and knowledge of 
the entire universe. Bodies are aggregates of 
monads, like fish ponds full of living fishes. 

Dead matter is made up of monads in a state 


‘ But not the whole — per contra Hobbes. 
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of swoon, expressing themselves only in motion ; 
the ideas not attaining to consciousness yet. 
In organic nature, the thought in the monads 
expresses itself, either, only in formative vitality, 
not yet reaching consciousness, as in plants ; or, 
in sensation and memory, as in lower animals ; 
or, lastly, in consciousness and knowledge, as in 
man. All monads act in concert, and develop 
in parallel lines, and have parallel or corres- 
ponding perceptions and thoughts, under a pre- 
established harmony, i.e., as variety in unity 
established by God, which is the unity of the 
universe and its final end. The operations of 
the soul (which is the central monad in the 
body or congeries of less advanced monads), as 
also of the different souls with reference to 
each other, though they are all independent 
and self-determined entities, are solved and 
smoothed by this pre established harmony. 
Leibnitz is accordingly a supporter of innate 
ideas, and goes even beyond Descartes in think- 
ing that all ideas, including perceptions, are 
evolved from within the monad the very 
opposfte of the empiricism, e.g., of Locke and 
others. The mind in the monad is not a tabula 
rasa, as held by Locke, but a containing energy 
(cf. Spinoza) ; containing the principles of 
identity (causality), which governs the external, 
and finality (reason or teleology), which governs 
the inner nature of the universe. Spinoza’s 
philosc'phy logically reduces all to causality. 
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leaving' no room for free will, reason, or 
teleology. Liebnitz, attaching substantiality 
to the monad, allows a scope for free will, or 
the spontaneous expression of its inherent 
reason. 

It is now time for us to turn to our proper oryofNaturai 
subject — the modern theories of Jurisprudence. 

The pliilosophy of law, i.e., of Positive Law, has 
received special attention only in the modern 
era ; and the first and foremost name, in connec- 
tion with its birth and infancy in that era, is 
that of Hugo Grotius (1583 — 1645). He has 
been called the Descartes of legal philosophy.' 

His position, when analysed, is made up of 
the two attitudes ; one, characteristic of the 
Renaissance, and the other, of the idealistic turn 
taken by it in the Continent. Firstly, he does 
not take for granted States, Governments, and 
Law, as institutions ordained by God, but seeks 
a rational solution or explanation under which 
their control of the individual, and the right 
extent and manner of that control, might be 
justified and fixed. Secondly, he seeks for this 
explanation and ascertainment of the constitu- 
tion and powers of state, by the study, not of 
the outward objective facts and institutions of 
the world, but of the inner social and reason- 
able nature of the human ego. “ The indivi- 
dual. ” as Prof. Miragliasays, “ absorbed by the 


Herol/beimer, jl i 15 
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community, reasserts himself, opposes it, and 
believes he is its origin and end ; imagining even 
that he has lived without it (/.e., in a hypotheti- 
cal state of nature). At this point the ethico- 
juristic system begins, which is called the theory 
of Natural Law ; for it is founded on the reason 
and experience of man more as an individual 
than as a society.”' The Scholastic Law of 
Nature was something derived from God’s man- 
date ; and it attempted to be reconciled with 
reason with the help of Greek philosophy. In so 
far as the later Scholastics and Jesuit theologians 
sought to found states on the consent of the 
people, it was for the purpose of minimising the 
secular state in comparison with the church 
which was founded directly upon God’s word, 
sovereignity and rule.’ Those jurists, who, on 
the other hand, favoured the absolutism of 
temporal states, and stood for might as right, 
had Roman Law, then venerated as “ written 
reason ”, to support them. Grotius freed 
himself from the superstitions of both camps ; 
and his Law of Nature was a doctrine of in- 
dividual rights against the encroachment of all 
arbitrary authority. It is a body of the prin- 
ciples of right action, in accordance with the 
rational nature of man ; principles which are 


^ Comparative legal philosophy, p. 2:. 

Grotius, however, bases his theory of Law of Nature more on the 
** inner social nature ” than on ** reason and experience ” of man 
’ Miraglia, p. 22 
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immutable, and would exist even if there were 
no God ; and which include, in its broadest 
sense, the principles of ethics. 

Before formation of the states and the rule 
of Positive Law, man was in the state of nature 
and governed by Natural Law ; for, as Sir H. S, 
Maine explains in his Ancient Law,' Nature 
abhors a vacuum, and there ('annot be absolute 
lawlessness anywhere in the world. The 
social nature of man ’ prompted him to live a 
cbmmunal life ; and there was, at the beginning, 
communal property. Prompted by this nature, 
i.e., under the dictate of the Law of Nature, men 
grouped in society respected and abided by the 
free agreements i.e., contracts of each other, and 
this agreement and contract became the basis 
of the division of communal, and the creation 
of individual property. For similar reasons, 
i.e., under the Law of Nature, men respected the 
wishes of each member with regard to the 
posthumous devolution and disposition of his 
property, and when no such wish was expressed, 
a scheme was adopted, representing the most 
likely wishes of the individual, if he had been 
given opportunity and means of expressing 
them at his death ; and this became the Law of 
intestate succession. It is, again, by a similar, 
but more comprehensive, tacit or express 


Grotius^ leg? 
tlieories. 


' See Chap. IV. 

* See Aristotle, antf 
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mutual agreement or contract, that the people, 
as a whole, in the state of nature, organised 
themselves into the State, conferring power upon 
one or several individuals to rule the rest, who 
promised obedience to the rule. The object of 
this organisation effected by the free agreement 
of the individuals was common utility, i.e., 
security and stability of individual rights ; 
and the form of Government depended on the 
mode in which the delegated authority was, by 
the popular agreement, vested or distributed. 
The right to rule, so conferred on the 
sovreign, includes the right to make positive 
laws, and to punish their disobedience ; so 
that the state’s or sovereign’s right to punish 
the criminal arises out of the latter’s own 
consent. 

Theory of In. Grotius’ book “ De Jure Belli ac Pacts" 
utilised his doctrine of Natural I^aw to lay 
down the foundation of modern International 
Law. The source of the Law of Nations is not 
positive legislation but Natural Law. His 
argument rests on the hypothesis that indepen- 
dent states are inter se units not governed by 
any human artificial organisation with a 
common superior ; that there being no positive 
Law to govern their relations, the Law of 
Nature must govern them ; and that the Law 
of Nature was, in fact, recognised by the Roman 
jurists as governing international concerns is 
proved by their regarding it as identical with 
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Jus Gentium.* Grotius proposes, no doubt, to 
derive the rules of International Law by 
deducing principles which accord with the rija- 
sonable nature of man ; but, in fact, he borrows 
them from the Roman Law of property (as it 
stood after the Civil Law had been fully libera- 
lised by the principles of Law of Nature and 
Equity) in the time of the classical jurists. The 
rules, for instance, regarding ownership and 
acquisition of property, such as “ occupatio, ” 
“ accessio,” “ traditio,” &c. in times of peace, 
and the rules of Jus Gentium regarding capture 
in war, were freely mixed up or confused, and 
incorporated from the Rom an Law to form the 
nucleus of the new science, and the applicability 
of the Law of Nature to the belligerents (e.g., of 
the rule of occupatio in connexion with the 
captor’s claim to the spoils or booty of war), 
was further supported by the supposition that 
the disorganisation, due to war, remits the 
warring communities to the state of nature, 
with consequent suspension of civil rights.' 


■ See M aine’s Ancient Law Chap. V. Maine criticises Grotius’ use 
of the term Jus Gentium in the sense International Law as involving a 
misunderstanding of the real meaning of the term which was, in his time, 
of ambiguous import, 

® Maine criticises this application of the doctrine of occupatio, 
which was really meant for small things, for the purposes of International 
Law, especially, to large territories, as also the argument, based on the 
Law of Nature, by which the modern theorists of International Law, 
following Grotius, seek to support the claim of the private individual 
to the booty seized by him, as unhistoncal and fallacious. He admits 
howcvci, that they, inspite of their lugical faJiui'y and historical 
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This theory of International Law has gracefully 
placed all states, great or small, rich or poor, 
on a footing of equality, for international pur- 
poses, on the principle, that, under the Law of 
Nature, all individuals or units (here the states) 
are equal.' 

« 

jusUceand Justice and Law, in their broadest sense, 

stand for what is ethically just and right, being 
in consonance with the reasonable social nature 
of man, or, in other words, with the Law of 
Nature. Hence, injustice and wrong, as their 
negatives, constitute, in each case, a departure 
from the social harmony of life, — a deviation 
from the normal acts and concessions demanded 
by reason to preserve that harmony. The social 
nature of man is at the root of all Justice 
and Law ; it is the appeiitis socialis of the 
individual, by which he feels the need of a life 
spent tranquilly and as a reasonable being, in 
community with his fellowmen, for the 
welfare of others,’ and riot for mere utility 
divorced from ethical motives. Jus is either 
natural, i.e.~, prompted from inside by nature ; 
or voluntary, i.e., positive or imposed from 

inaccurancy, to a great extent humanised the rigour and ferocity of war. 
Grotius, it must be remmembered, wrote his book while the thirty years’ 
war was in progress and he himself avows (see prolegomena art. 28) that 
the horrors of the war, and its utter lawlessness led him to write the 
book. See Maine’s Ancient Law, Ch. IV. 

1 /bid., Ch. IV. 

® See ‘ Hugo Grotius * in the ** celebrated jurists of the world,” 
Vol. II, legal History series, p. 180. 
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without, by God (divine), or man (human). 

It is said that Grotius’ treatise on peace and 
war gave a death-blow tp the machiavellian 
policy of “ des Lugs and Trugs, ” and rendered 
possible the peace of Westphalia, and the 
commencement, after it, of the new era of 
reform and equality 

The legal and political theories of Grotius Subsequent 
continued for long to be the ground work on ,lfydeveiopSl 
which legal philosophers of Germany, England Grotius. 
and France proceeded to develop their special 
conceptions of Nature and State and of their 
laws, all of which were really those left bj 
Grotius, with modifications. We shall, for the 
present, cofine ourselves to those that followed 
closely in the wake of Grotius, along rationa- 
listic lines. They all admitted that there was 
a Law of Nature, as described by Grotius, and a 
state of nature previous to the formation of 
organised states ; but differred, as to the charac- 
teristics of the state of nature and its laws, as 
to the mode of deducing those laws, and the 
motives which impelled individuals to the 
formation of states. 

Spinoza’s contributions to legal philosophy, 
according to Dr. Berolzheimer, were not in sopher. 
keeping with his general philosophy For, 
in applying his pantheistic philosophy to the 
problems of Politics and Jurisprudence, Spinoza, 

* Ibid. p. 182 

* See above. 

10 
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in the learned doctor’s opinion, was hardly ' 
consistent with himself. His extreme panthe- 
ism would in fact destroy free will, wrong and 
responsiblity, and Itad to absolute fatalism in 
every detail of life and activity. In fact, 
Spinoza, in his “ Ethica ” opposes rationalism, 
which preaches man’s independence of his 
environments, and his philosophy of strength, if 
consistently pushed to its tixtreme results, would 
lead to the conclusion of “ might is right for 
whatever the strong do, by virtue of the superior 
force, must be in accordance with Nature. It is 
here that Spinoza shuns his main position, and 
adopts the unphilosophical attitude of placing 
convention, based on utility, and the artificial 
state, created by it, above the natural rule and 
oppression of the strong. He places reason 
above the passions as the only sphere wherein 
man is frre, and pleads for the stoic life of 
passionless reason and contemplation ; but so 
long as that is not reached, the make-shift of 
an artificial!) organised state, to keep down 
turbulence and secure common welfare, is pro- 
vided for, 'with sufficient safeguards to control 
and limit the authority of the state, so that it 
may not monopolise the whole force of the 
community, and, by tyrannical absolutism, 
belie its own object, and bring on self- 
destruction through rebellion or revolution 


* N. B . — Constructive philosophic attempts to reconcile free 
will and determinism &c. must however proceed on the principle of 
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PuffendorfE (1623 1694) ' leans more towards , 
the sense of utility than the “ social nature ” 
of man, as the decisive factor in the formation 
of states. Man’s inclinations are to a great 
extent egoistic or antisocial, and not wholly 
social or altruistic as Grotius seems to have 
thought. It is rather the common need or 
desire (self interest) to strengthen the position 
of each by organisation, and to prevent the 
evils of helplessness attendant upon isolated 
and disorganised life, that prompted the patres 
— familias of the different households to organise 
together into the state by a series of contracts 
stipulating and fixing the constitution, the 
rights and obligations of the governing and 
the governed &c. Like Grotius, Puffendorff 
confused law with morals ; but while the former 
made Law of Nature and ethics independent of 
God, the latter was more theological in 
making them dependent on the will of God, 
for which he utilised the then popular Cartesian 
philosophy and reasoning. ’ This made 
Puffendorff’s presentation of the Law of Nature 
more acceptable and intelligible to the people 

differentiation of planes. The plane of reason is the plane of free will, 
right, strength, and good and happiness , that of passions, and senses is 
the plane of passive submission of the ego to environmental influences, 
and here external regulation is necessary. Spinoza’s inconsistency is more 
apparent than real. The “ strength ” of free will in reason is real 
‘might’ and it is always right. The ‘might’ of passion is > it the 
‘ strength ’ of the ego, but its weakness, under the sway of the non-ego. 

' See Korkunov —Theory of Law, p 25. 

* His great work * Dc officis hominis et civis’ pub. 167J. 


Puffendorff. 
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Controversies 
over Grotius’ 
doctrine. 


at large than Grotius’ more abstract (and 
apparently godless) theory ; and, in the form as 
modified by him, the doctrne of Natural Law 
was the popular doctrine of the 17th and i8th 
centuries. 

I'he controversies in these days on Grotius’ 
doctrine of Nature were many sided. Should 
Law of Nature be based on reason or human 
nature, instead of on God, his mandate and 
revelation ? Should it be based on the unaided 
and independent contemplation or analysis of 
the dictates of ‘nature ’in the human heart 
yielding uncertain and even conflicting results 
(as indicated by differences of views and 
opinions of the different philosophers of the 
school of Law of Nature) ? Should we not 
rather accept the interpretation of Law of 
Nature and Reason put and developed by the 
greatest geniuses of ancient times and accepted 
by all for centuries, i.e., as embodied in the 
Roman Law ? Should we place individual 
opinion and sentiment in the name of equity 
above the sanctified principles of Roman Juris- 
prudence which have stood the test of time 
and experience ? Should not law and morals 
be separated ? The opposition to Grotius’ 
theory came mostly from outsiders who were 
supporters of authority — the Christian theolo- 
gians (and strangely enough, the Protestants 
were more virulent than the Roman Catholics) 
on the one side, and the Romanists, i.e., the 
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votaries of Roman Law, on the other ; but 
some even came from persons inside the camp, 
e.g.y from those who, like Selden, made conces- 
sions to the claims of theology and revelation 
and of Roman Law. 

The differentiation of law and morals was 
the first substantial step, after Grotius, in the 
advance or evolution of the doctrine of Law 
of Nature. Spinoza, while resting the position 
and right of the state on strength or force, had 
explained how only external actions (as 
opposed to opinions and creeds) of men were 
amenable to the control of force, and, therefore, 
of the state and its laws. Barbeyrac, though 
a follower of Puffendorff, also tried to differen- 
tiate law and morals scientifically ; but it was 
Thomasius (1655-1728) who clearly limited 
the sphere of operation of justce and law as 
consisting in the external relations of man 
wherein it may be forcibly executed, and not 
in the inner disposition or thought which is 
beyond the reach of material force and, hence, 
also of the law and the state. Thomasius, like 
Puffendroff, bases Natural Law not on revela- 
tion, bul on reason ; but its contents or rules, 
however, are not to be elicited by analysis of 
human nature, but fro divine decree (contra 
Grotius). They are, moreover, addressed, not 
as comn ands (contra Puffendorff), but as wise 
admonitions addnjssed to the heart or con- 
science. In proposing the formula of justice 


Law and 

morals 

Thomasius. 
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(as opposed to that of morality, which runs 
thus : — “ Do to yourself whatever you wish 
others to do to themselves ”), namely, “ Do not 
to another what you would not have another 
do unto you ” he borrowed from the Christian 
precepts as embodied St. Mathew VII. 2 or 
St. Luke VI. 31 ; and his formula of justice was 
afterwards giv^en scientific and logical preci- 
sion, by Kc.nt, and distinguished from the 
opposite forriula of morality, and the two 
together weie set down as the categorical 
imperatives oi Law and Ethics respectively, for 
the deductioi of all legal and ethical rules. 
This gives to legal rules, an absolutely negative 
character. iV.oral rules determine duties to- 
wards ourseb es, and may be imposed in the 
form of advice ; while legal rules, being 
negative, and regarding others, call for a 
command involving punishment for compelling 
their observe nee. The State’s power ought 
not to be exercised for enforcing moral 
duties. His (Thomasius’) classification of Law 
(rectum) into justice, morality (honestum), and 
propriety (de'corum) may be compared with 
that of his contemporary Leibnitz, namely, 
Law, Equity and Probity. The latter, however, 
bases Law not on the will but on the essence 
of God, as manifested in the monads, and mixes 
up law and e .hies, and is accordingly on both 
points more closely allied to Grotius than to 
either Puffendroff or Thomasius. 
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Wolff (1679 — 1754) follows the monad 
philosophy, of Leibnitz, though he does not 
admit that every monad, except the spirit 
monads, is a microcosm capable of reflecting 
the universe. So far, however, as these spirit 
monads, (men) are concerned, their nature aims 
at perfection ; and so Law of Nature, found in 
the nature of men, imposes the duty of doing 
all that tend towards the perfect and the good, 
— the perfection and good of the individual, 
family, nation and the state. Wolff gave a 
theological turn to Leibnitz’s philosophy and 
popularised it, as Puffendroff did with regard to 
Grotius’. Natural Law and its principle of 
perfection applies to all duties, moral or legal, 
towards self, others and God (a tridivision 
comprising Law, morals and religion similar 
to that of Puffendroff). These duties, imposed 
by Nature and her Law, create correspond- 
ing natural rights of man, which are inalienable. 
The state arises out of Contract in order to 
secure and facilitate peace, protection, and 
perfection, and abundance for satisfying the 
needs of the members — in short, for the common 
weal, which means a contented life without 
want, i.e., free from all trouble, for every body. 
The state’s duty is to provide all these ; and it 
is necessarily clothed with all authority over 
individuals that is required for maintaining 
the discipline and paternalism -without which 
the object of government cannot be attained. 


Wolft. 
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Wolff’s is therefore the representative German 
view regarding the object, authority, and 
functions of the state, as Locke’s is the represen- 
tative English and Rousseau’s the representa- 
tive French View. 

This doctrine of Natural Law, which was 
elaborated step by step from the time of 
Socrates downwards through the successive 
stages of Greek, Roman and Scholastic eras 
and brought into still greater prominence by 
Grotius and his successors along rationalistic 
lines, served the important purpose of offering 
an explanation of the essential, common and 
unchangeable elements, in the legal systems 
and the conception of law obtaining every- 
where in the world, which seem to be incapable 
of being changed or affected by any arbitrary 
enactment imposed by the will of the legislator.' 
Positive laws of the societies are temporary, 
discrepant and variable, according to different 
history, needs, environments and states of 
progress and civilization of the different nations 
and countries ; and this punctuates the essential 
distinction between man made laws and the 
laws of external nature like those of gravita- 
tion, motion, heat, electricity, of chemical 
combinations, and even those of biology and 
animal instincts, which are invariable and 
uniform throughout the w’orld. Those who 
see in human- made laws nothing but the 


See Korkunov — Theory of Law, Ch. Ill , Sec 14. 
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accidental and arbitrary productions of free 
human will rising or capable of rising superior 
to all external influences, easily fall in with the 
view that human laws and laws of external 
nature belong to totally distinct or even anta- 
gonistic categories ; the former, characterised 
by freewill and teleology at their origin, and 
variability in their texture, and the latter, by 
rigid causality and uniformity, under fixed 
principles the operation of which no human 
will can thwart or modify. This, however, is 
but half of the truth ; for there is in human 
laws as well, a comparatively necessary and 
invariable element, which is the same and 
common to different legal systems of many 
widely different societies, and which has got 
to be accounted for with reference to something 
(beyond the arbitrary dictates of the law — 
giver) in the constitution of man and society. 
No arbitrary rule of positive law can ignore 
these necessary elements ; and experience and 
history establish that arbitrary rules, invented by 
the law- giver, or borrowed from foreign laws, 
and sought to be introduced into society against 
the grain or in violation of the existing ethical 
constitution of the people, have either become 
dead letters or led to disturbances or revolu- 
tions. The fact is that human laws are made 
of two parts } one, which is common, invariable 
and universal, depends on the natural, physical 
and ethical constitution of man and society 


ij 
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The Roman 
view of Law 
of Nature. 


Korkunov’s 
criticism of 
the Roman 
idea of Law 
of Nature 


and is incapable of being readily affected by 
the human will ; and the other, artificial and 
conventional, and therefore variable and 
changing, over which the human will has a 
leading control. The Roman jurists noticed 
this fact and regarded Natural Law as part of 
positive law' ; that part of it, which, being 
•based on human nature, or the nature of things 
(which are the subjects of rights), or on the 
nature of the legal relations themselves, consti- 
tutes the invariable and universal part of the 
concrete phenomena of law and is independent 
of the human will. Korkunov, in his Theory of 
Law, Ch. Ill, Sec 15, has critically examined 
this position, and sought to prove, by citing 
examples, that the rules, supposed to belong to 
the so-called ‘ natural ’ part of Roman Law, 
have in some cases no connection with ‘ nature,’ 
but are conventional, and are explained by the 
accidents of Roman history and civilization ; 
that some others are indicative of mere physical 
limitations and impossibilities; and, besides, 
that the rules themselves are not as necessary or 
universal as* they were supposed to be. The Jus 
Gentium of Rome, (and to some extent, the 
Church Laws in the scholastic days) had 
hitherto served to keep up the idea that Law of 
Nature is as concrete and real a bodv of rules as 
positive law ; but the validity of this Roman 
conception of Natural Law is, as Korkunov 


> 3^^ Justinian’s Institutes — I. If. 1 , 
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human nature consists not of social benevolence 
but of self-love, the instinct of self-preservation, 
and of self-seeking activity (Contra Grotius). 
In the state of nature, before the rise of human 
institutions of property, each man had a right 
to everything ; and the intercollision of lives 
and individuals endangered life and security 
(the choicest of all possessions), excited fear, and 
retarded the free self-seeking activity of man 
which human nature, above all things, demands. 
This induced men in the natural state to form 
a civil contract to organise the society and 
transfer all their rights and powers to the civil 
government to form an absolute empire. 
Mutual fear thus led men to form <he contract 
and the civic state as an institution for protec- 
tion. The state protects society, fixes laws or 
rules of mutual honesty and justice, and leaves 
scope for the natural freedom of the individual 
to have free play within the limitations laid 
down by the Law. Such was his distrust of 
human nature, its egotism, envy and vanity, 
that it led him to advocate the absolute 
sovereignty of the state ; for he suspected that 
if any remnant of authority, uncontrolled by 
law, is left to the people individually, it will be 
misused to bring back the savage natural state 
of man. “ The state, like the Lev athan, must 
encompass all living things.” He vetoes the 
nght of rebellion even against a bad govern- 
ment , for that would bring about a worse state 
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of affairs with regard to the peace of the 
society. Hobbe’s contribution towards the 
exposition of the perfect Law of Nature is 
poor, ' for his idea of human ‘ Nature’ itself 
is derogatory to the dignity of manhood. 
Natural Law is the outcome of egoistic selflove 
of man restrained and controlled by reason and 
conscience. His doctrine is more important 
as the foundation-stone of the Analytical 
theory, with its arbitrary conception of Law, 
and the doctrine of the absolute sovereignty 
prevalent in the English school. He identifies 
Law of Nature with morality ; and it is civic 
government that converts that into laws 
proper. ’ He in fact set up a counter current 
of materialistic utilitarianism (against the 
rationalism of Grotius), which, along with the 
further development of Empiricism, in England, 
took a more defined and permanent form after- 
wards in Locke and Bentham, and eventually 
led the English theorists to give up the 
doctrine of Law of Nature altogether. He even 

* It conssits of certain plainest moral rules found obt by reason/’ 
enjoining preservation and forbidding destruction of life, and conferring 
right on each individual to seek peace and defend life and liberty and ic 
do all other acts in the exercise of natural liberty as he would allow 
other men to have and do 'as against himself. Law of Nature furthei 
enjoins man to observe contractSi and keep trust, as nece^sary for peace 
Civic government, created by contract for the purpose of compellin| 
people by coercive force to respect each other’s life and liberty and 
peace, is itself a product of Law of Nature, and is accordingly absolute 
Berolaheimer— Ch, V., Art, 27. 

' See the article on Hobbes, in. **The Cheat jurists of the world.’ 
Continental Legal History seriesi Vol. 11. 
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considerably influenced some of tiie leading 
exponents of tlie rationalistic school, for 
examples, Puffendorif and Spinoza, the first, with 
regard to the estimate of the nature of man, 
and both, especially the latter, by his tenet of 
utilitarianism.' Hobbes powerfully expounds 
the cherished view of his time that the principles 
of the Common Law of England are embodi- 
ments of the Law of Nature, that they are 
perfect and more authoritative Jhan even 
Statute Law. 

Locke (1632-1704) more systematically 
develops the empirical epistemology. The 
mind is a “ tabula rasa ” containing no innate 
ideas, and all knowledge and thought are the 
results of sensations and experiences derived 
from the objective world j the Ego and ‘ sub- 
stance’ are not established a priori as real 
niiils, but are supposed to be so in thought on 
ac('ount of llie continuity of representations, 
sensations and thoughts of which they serve 
as the convenient logical connective, link or 
background. In spite of all this trend, like all 
other early theorists (including Hobbes in 
England and Rousseau in France), even he 
could not withstand the current attitude of 
the world, and help accepting the state (of 
Nature) and the Law of Nature as established 
facts, and making guesses (unauthorised by the 
data of experience) as to their characteristics 

’ See above, — Pufft.ndorff and Spinoza. 
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and the mode in which they gave way to the 
artificial human institutions of the state and 
Positive Law. ' His conception of human 
nature and of the state of Nature was nobler 
than that of Hobbes, and, consequently, he is an 
advocate, not of absolute, but only of constitu- 
tional or restricted sovereignty of the state, 
leaving ampler scope for individual liberty of 
self-disposition. The original compact, whicli 
gave rise to the state, did not, and was not 
meant to, transfer all the powers of the people 
to the sovereign, but only a part, namely, that 
of punishment, legislation and administering 
justice, so far as it was necessary to secure indivi- 
dual freedom ; and even that on condition of 
good government, failing which, the authority, 
so conferred, was liable to forfeiture or revoca- 
tion. ' There were, according to Locke, personal 
riglit';, capacities, and individual property 
through labour and occ'upation, in the state of 
nature ; and the contract to form the state was 
made only with a view to secure a guarantee 
against individual self-aggrandisement imperi- 
lling those personal and proprietary rights. The 
English'traits, evincing a passion for individual 
liberty, property, and utility, are seen combined 
in this represen tativ'^e jurist ; and in his dispute 
with Sir Robert Filmer, who, Hobbes-like, advo- 
cated absolute monarchy, he stood for the real 
English national sentiment. His division of 

' Set' H. S Maine— Ancient Law, Ch. V. 
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governmental power, into legislative and execu- 
tive, was the precursor of tlie constitutional 
doctrine of three -fold division of sovereign 
authority elaborated by Montesquieu. 

Locke’s empiricism in philosophy and 
utilitarianism in politics and law were respec- 
tively developed and carried to their legitimate 
consequences by Hume and Bentham. The 
former (Hume) set up a thorough-going percep- 
tionalism, positing the entire dependence of the 
subjective mind for all its ideas, c.g., of soul, 
substance, or causality, upon the materials sup- 
plied by the objective world through the senses ; 
and also scepticism regarding the realities 
behind them, as against the dogmatic rationa- 
lism and dualism of the Cartesians. The latter 
(Bentham) gave up speculations regarding the 
state (of Nature) and the Law of Nature, and 
scientifically applied the principle of individual! 
utilitarianism to build up the theory and art 
of legislation, and to introduce wholesale 
practical reform of the English Law. In fact, 
after Locke and Hume, the doctrine of Law of 
Nature ceased to be philosophically treated 
and discussed in England. Blackstone (1723- 
1780) indeed often dilated upon it in his 
“ Commentaries,” and his jjopularity and 
influence helped for long to continue the hold 
of the doctrine over the popular mind ; but the 
higher intellects in the country, imbued with 
the empiricism and scepticism, inaugurated 
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there in the latter part of the 17th and the 
18th century, and practical common sense 
naturally averse to theoretical speculations, 
had even before tlie rise and growth of the 
Historical school, ceased to offer their homage 
to the doctrine. 

Empiricism and sensationalism was now 
carried over to France, It even led to 
materialism ; but the speculations as to Law of 
Nature found passionate exponents in the 
sentimental soil of France, 

The growth of empiricism, scepticism anti 
nominalism, which, as I have indicated above, 
progressively characterised the opposition of 
the English philosophy of Bacon, Hobbes, 
Locke, and Hume to the rationalistic dualism 
c 4 Grotibs and Descartes, did not reach, in the 
soil of England, that extreme form of sensualism 
and materialism, which spells complete destruc- 
tion of all the foundations of moral and 
religious life, as it did in France. A reaction 
was soon set up in Great Britain against the 
empiricism of Locke by the rise of a wave of 
dogmatic realism under the influence of the 
Scotch Philosophical School' who accepted 
certain principles of truth, innate and immanent 
in the subject, and the data and evidences of the 
senses and perception, the understanding and 


* F*or examples^ Reid (1704-1796;, Dugald Stewart (1753-1828), 
^c. culminating in Sir Wiliiarn Hamilton (1788 — 1886). 
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the moral instincts of man. as proofs of realities. 
The dark days of Protestant' England had 
been over ; and the practical and steady 
English character, and the stable condition 
of the society readily fell in with the view of 
things which was suited to reconcile man and 
pliilosopliy with the existing order. In Catliolie 
France, however, the social and political 
condition, made up of the wholesale demorali- 
sation of the society,^ and the struggle ol 
secular and ecclesiastical power, continued, as 
in middle ages, with similar effect, namely the 
debasement of tlie people ; and bred and fostered 
a spirit of rebellion in philosophy and thought 
against all tlie tyranny and corruption that 
were then prevalent in morals, religion and 
the state. The destructive philosophy ol 
sensualism and scepticism was directed will 
bitterness against all received opinion ir 
psychology, law, morals, pohtics or religion ai 
inconsistent with the irrefutable demands o 
reason. Condillac (1715 —1780) and Helveteu; 
(1715 — 1771) preached mateiialism in philoso- 
phy and egoistic hedonism (self-interest) ii 
morals ; Voltaire (1694 — 1778) hurled his best 


’ A,^ evidenced by the bocial and political and rcligioub hibtoi} ( 

England. 

* Under the influence of a disbolute court, unrestrained despotisr 
and high-handedness of the rulers ard the nobility, the stinking hypocris 
and the tyranny of the clerical heirarchy under the Pope, with the tots 
disappearance, under its rule, of all substance and worth from the spir 
tual woild. 
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polemics against the positive or dictated religion 
of the church, and regarded the destruction 
of the heirarchy of intolerent priesthood as his 
special and cherished mission. The Ency- 
clopedists, Diderot (1713 — 1784), De’Alembert, 
&c., preached a philosophy which reasoned out 
the negation of Law, Freewill and God. La 
Mettrie (1709 — 1751)) and the authors of the 
systemi de la Nature (published in London, 
1770) reduced everything to matter and motion, 
denied the existence of mind and soul as 
original entities, as also freewill and immor- 
tality, and preached a rank atheism in the teeth 
of the catholic clergymen. All artificial institu- 
tions, social, political, and religious, being thus 
held up to ridicule and contempt, as theoretic- 
ally unsound and practically immoral and 
mischievous, the atmosphere was suited to a 
return of the mind to the system of nature, 
unsophisticated by human institutions, with a 
passionate hope of relief ; to a life according 
to Nature in her pristine state. The state of 
Nature was now an object of more fervid adora- 
tion than^ the Law of Nature and Positive 
Law was discounted as a nuisance, as a 
machinery for the aggrandisement of the rich 
and the powerful at the cost of the masses. 
The fundamental opposition of this emperico- 
sensualistic movement, begun in England and 
culminating in France, to the original rational 

Sec Mdine’b Ancient Law, Ch. V’* 
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or idealistic movement in Germany, consists 
in the former’s enthronement of sense and 
feeling, (synthesised by association)' individual 
interest and pleasure, or utility, as the tests 
and motives of all truths, facts, actions and 
movements, in the place of reason, social 
benevolence, religion, or perfection on which 
the ethical and legal doctrines of Grotius’ 
school were built up and developed. 

The greatest exponent of Law of Nature 
in the i8th century in France was Rousseau. 
Unlike Hobbes, and even in rosier colours than 
Locke, Rousseau in his “Contract Social’’ 
conceived the state of Nature as one of peace 
equality and bliss ; wherein each individual was 
self-contained, requiring service or property 
of no one else, and contented with the fruits 
of his own bodily labours. In course of time, 
man took to occupation of land and agrifailture 
and learnt the use of metals. This revolu- 
tionised man’s lot, and brought about successive 
stages of the civil society and institutions, viz : 
claims of private ownership or property, 
inequalities in wealth, the institution of master 
and slave (due to demand for service and aid 
of others by tin; wealthy, for cultivation and 
other duties, which they themselves could not 
perform), and also the establishment, as a 
necessary accorapiniment, of civil society and 
government, by tne “ Contract Social ’’, for the 

I This refers to the English psychology of those days. See Bain’s works, 
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purpose of securing and regulating these new 
conditions and institutions. Rousseau as an 
idealist, tired of the social political and econo- 
mic evils born of the inequalities of civil 
institutions and self-seeking misuse of power 
rank and wealtli, advocated in his “ Discours ” 
a return to the natural state, — “a negation 
of law, government, and civilization.” But 
in his later work, — the “ Contract Social ” — he 
admits that there is no historical basis of the 
conceptions of the state of nature, and of the 
developments by which the same was supposed 
to have grown into the modern civil society. 
Here he adopts the moderate view that true 
liberty is not lawlessness or license, and that 
law and government are essential for true liberty, 
peace, and happiness, and proceeds to explain 
the pliilosophy and rationale of the ('ommunal 
bond or social onler and tin- rights and duties 
created by it. This organization of the civic 
society, government, and law,- as well as legal 
rights, was not brought about spontaneously 
by nature, for miglit cm never make right, but 
by contract. The so dal contract determined 
the character of the civic bond. As opposed 
to his predecessors, Rousseau held, that, by 
the social contract, the person and activities of 
each individual member were left to the control 
and guidance of the general or common will of 
the community instead of his own ; and the 
natural liberty of man was therefore not 
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transferred (as it was inalienable) to any body 
outside himself, but to himself regarded, 
however, no longer as an isolated individual 
but as merged in the whole. This conception 
of the inalienability of natural liberty by 
contract,' and that of a corporate general body 
and will (as opposed to the will of a collective 
body of individuals constituting the rulers or 
government, to which, as the other contracting 
party, the powers are delegated by the contract), 
are the paramount contributions of Rousseau 
to politics and jurisprudence. The right of 
rebellion, in the event of the gwernment 
(which can have only delegated executive 
power, the sovereignty always remaining with 
the people) failing to give effect to the general 
will, follows as a matter of course from this 
conception. The compact ceasing to bo carried 
out, the individual resumes his former rights 
and regains his natural liberty. Government 
and law are justified in their giving eff^ ct to 
the common will and serving common interests 
and utility. They must direct themselves not 
to remove all inequalities, but to purge them 
of their acuteness and excesses ; and to equalise 
the more pronounced inequalities of for- 
tune through preventive measures. Rousseau 
attached greater importance to the state off 
Nature .than to the Law of Nature ; and his 

* So that the absolute sovereignty must always remain with the 
people. 

13 
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contributions to the doctrine of the law of Nature 
are poorer than those of Grotius and Hobbes ; 
but, as a political preacher, his influence 
emphasised those . of the Jesuits (in tlie 
middle ages *) and of Locke, who supported the 
right of rebellion against civil Government, 
on the theory of its dependence upon 
popular will ; and egged on, by the support 
of juristic theory, what was brewing on reli- 
gious, politicial, economic, and other grounds, 
and finding precedents in England and America, 
— the great revolution in France. 

I have already told you that the Cartesian 
dualism, with which modern philosophy made 
its entry into the world of thought, soon bifur- 
cated ; and side by side with, and in opposition 
to the empiricism, sensualism, scepticism, ,and 
materialism of England and France (which 
reduced soul and spirit to matter, and all 
knowledge to sensation perception and asso- 
ciation, and tended to assimilate Natural Law 
to the physical laws of external Nature — both to 
be ascertained and gathered likewise, i e., only 
by collecting the facts of experience), there was 
the counter movement of idealism in Germany, 
which tended to reduce all external natural 

* Note, however, that in the time of the Jesuits civil Governmenl 
used to be derived, through the papal authority, from God, and Locke 
derives it from social contract; whereasu Rousseu emphasises the 
** popular ” will as the ultimate source of all legal and political authority 
The right of rebellion is thus subscribed to by all of them, but on differen 
grounds. 
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phenomena to phases of thought, matter to 
spirit, and knowledge and experience to the 
progressive self-realisation of the spiritual Ego 
and its innate ideas developing into activity. 
Bishop Berkely of England was, in this respect, 
more closely affiliated to Leibnitz than to 
Locke or Hume, and was somewhat out of 
place in the empirical atmosphere of liis native 
soil. The extreme subjectivity of this line of 
thought raised the thinking individual Ego, its 
interest, profit, or utility (called telelogy from 
the side of idealism) above all others in import- 
ance ; and the result reached by the mediocrities 
— for examples, Basedow (1723-1790), Reimarus, 
Steinbart{i738— 1809), — following after Leibnitz 
and Wolff, was indeed (somewhat similar to 
that of the French illumination with its 
materialistic trend) a general advance of eudo- 
monistic culture ; but itadumbrated a decadence 
of earnest regard for the depths of knowledge 
and truth, or the arduous attainment of indi- 
vidual and social perfection. The two lines , 
of thought could not but act and react upon 
each other. We cannot but notice how Spinoza, ' 
Puffendorff, Leibnitz, and Wolff were all more 
or less affected by the utilitarianism of Hobbes ; 
and, conversely, how the latter and his school 
could not avoid, inspite of the r professed 
empirical inductivism, drawing inferences as 
to the state and law of Nature by deductions 
from unscientifically assumed or dogmatic 
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postulates as to the elements of human nature 
and reason. • The differentiation and separate 
study of the two lines of thought may be very 
useful for a clear and scientific appreciation of 
the history of Philosophy and Jurisprudence ; 
but it is still more important constantly to 
remember that no philosophy or jurisprudence 
can be wholly one-sided, and that, on the con- 
trary, human understanding, by its constitu- 
tion, contains both of these sides and tendencies ; 
and what classifies the thinkers is the greater 
or less prominence which they attach to either 
of them in their researches and conclusions. 

In his “ Critique of Pure Reason ” Kant 
(1724-1804) launched a new line of enquiry in 
epistemology, in which the conclusions of both 
tlie idealistic and sensualistic positions were 
critically sifted and examined ; and, as a result, 
he concluded that both were vitiated by dog- 
matic onesidedness. He established that there 
is no validity in the dogmatic assumption 
that our fundamental ideas are inmate, inde- 
pendent of experience, and must, being implan- 
»ed in the mind at birth by the author of our 
nature, correspond to absolue reality (of the 
Cartesians) ; a fortiori, there is no truth in the 
theory of natural belief, intuition or common 
sense ' which proposes to rely on our instinc- 
tive belief in the evidence of the senses and 


(1) The Iheury of the Sculch philui^upherb. 



Lectuke ll.l 


kant’s epistemology. 


103 


understanding with regard to the material and 
psychic verities In fact, no two writers were 
agreed as to what ideas are innate in man, and 
what propositions are felt by the natural 
instinct to be true. The older empiricism of^ 
Bacon, Hobbes and Locke, on the otherhand, 
was equally faulty on account of the opposite 
dogmatism of assuming that experience (sen- 
sation and perception) can give all our 
knowledge of things, external and internal, — of 
soul, nature and God ; and that all our so called 
first principles of psychology and ethics — the 
fundamental or innate ideas (categories) — arc 
found by generalisation and abstraction from 
the things given in experience. In fact, the 
falsity of this assumpti<m was established by 
Hume, whose later phase of empiricism was not 
dogmatic, but critical. Hume accordingly 
preached scepticism — the impossibility of rising 
from experience to the world of realities ; but 
even he assumed that the knowledge of the 
external woild, and of the process of thinking, 
such as we have, and for what it is worth, is i 
derived solely from experiences knitted together 
by the external laws of association, and unaided 
by any element independently supplied by the 
mind. Kant, however, proved that sensation and 
feelings have no meanings unless interpreted 
by reason with some notions, forms, or laws 
which are independent of the external sensations 
themselves. 
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The sensations and perceptions are common 
to lower animals and to man ; but knowledge 
of man is built up by the medley of colour, 
sound, smell, and other impressions, carried by 
the senses from the external world, put into 
forms, moulds, or categories of perception and of 
thought {e.g., of space and time, and of quality, 
quantity, relation, and modality, etc.), to consti- 
tute a coherent and intelligent system. These 
forms are apriori and not contained in the 
sensations themselves. They are inherent in 
our inner nature, ready beforehand to receive 
and put into shape, as objects and ideas, the 
crude mass of chaotic objective sensations and 
subjective feelings and ideas caused in us by 
contact with external nature. Kant, neverthe- 
less, sides with Locke and Hume in holding 
that these apriori elements only make the 
knowledge that we have possible ; but they do 
not and cannot lead us beyond phenomena to 
the realities underneath them, which, as held by 
Hume, remain unknown and unknowable. To 
account for the interaction of mind and matter, 
Kant, in hisfirst edition of the work,' threw out 
a conjecture that the external world of reality 
(thing in itself), as it stood independent of space 
and time, by the forms of which (lent by the 
mind itself) the mind transforms and interprets 
it into knowledge, was possibly, by itself; a 
thinking substance, identical with the individual 


' ' Critique of Reabon.’ 
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ego which reads and interprets it, but he 
expunged it in the next edition. ’ This view, 
however, was afterwards built up into the 
system of Fichte. 


The human reason has a tendency to form 
ideas and principles by which the conditioned 
and varied experiences and knowledge of the 
understanding are sought to be extended, 
completed, and unified by assumptions regarding 
things which are really beyond the bounds of 
experience. The ideas of the soul and freewill, of 
the world as a totality, and of God (psychological, 
cosmological and theological) are mere specula- 
tive ideas of reason. Kant, however, takes 
elaborate pains to demonstrate (in his transcen- 
dental dialectics) that it is fallacious to draw 
conclusions as to the existence of realities 
corresponding to these ideas (as the older 
philosophy of dogmatic rationaltism had sought 
to do) from the mere fact that there are such 
tendencies and ideas in man ; and that, if 
logically examined, they would lead us to 
paralogisms. In fact, we cannot go further than 
holding that we have an irresistible tendency to 
think of them as realities, for unifying, regulat- 
ing, and integrating our limited and condi- 
tioned experiences and thought ; and further, 
that they have a practical value as regards 
moral conviction, ieeling, and conduct. 
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® Schwegler’s History of Philosophy — Kant, p. 220, 
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TheCritiqjje This leads US to Kaut’s Critique of Practical 

of Practical ^ ^ ^ ^ 

Reason. Rcasou dealinj^ with the will and its motives. 

Perceptions are determined only by external 
inlluence ; but volitions are determined, at least 
to some extent, b}' principles and motives of 
reason born in the mind itself independently of 
external motives, and, therefore, without a cloud 
of phenomenal illusion barring our knowledge 
of realities. Hence, for the apriori elements of 
the mind, which, independently of external 
experiences, may lead to our knowledge of 
spiritual verities, we must look to will and 
volition, and the abstrai't subjective principles 
whif'h apriori and universally move the will to 
form volitions. 'Fhat there are such higher 
apriori activities of reason which in all men 
operate to guide the will in its movements, 
impelling it to rise superior to the lower activities 
born of tlie senses and the empirical feelings of 
pain and pleasure, is made certain by the fact of 
the moral law, universally and intuitively recog- 
nized as a categorical imperative, — as a law 
binding on every rational will. It is therefore 
a law born of, or derived from, reason : the 
autonomous, colourless, pure, one and universal 
reason, and not from animal will (swayed by 
the passions and external influences), or the 
individual self — will, whi n cannot dictate any 
eternal rule of action for all. It is this a— 
priori postulate of practical reason which 
procures certainty and truth for another idea. 
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— the idea of freewill. “The moral law says 
‘ Thou canst, for thou shouldst,’ and assures 
us thus of our own freedom ; as indeed it is in 
its own nature nothing but the will itself in 
freedom from all sensuous matter of desire, 
and constitutes therefore our very highest law 
of action.” ' Freewill is the will itself guided 
by autonomous reason, as opposed to Empirical 
will which is directed to an object in conse- 
quence of the pleasure (Cf. Spinoza) felt in it 
by the subject. Material motives and prin- 
ciples affect different men in different ways ; 
and being empirical, variable, and contingent, 
they can afford subjective rules applicable onlj^ 
temporarily and to particular individuals. 
Such rules or maxims cannot be set up as 
universal moral principles. Volition, indeed, 
must have reference to material objects, and 
there must be maxims of moral law to guide 
the will in its volition with regard to them ; 
but these maxims must not be derived with 
reference to these objects. They must be 
relieved of these limitations and enlarged into 
the form of universal laws of reason. The 
supreme principle of morals is c-^nsequently 
this: — “ Act so that the maxim of. your will 
may be capable of being regarded as a princi- 
ple of universal validity — as a law universally 
obeyed without any contradiction resulting 
therefrom.” It raises the will above the lower 

* Sohwegler's History of Philosophy— Kant. 
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The Dialectic 
of Practical 
Reason 


motives, reduces all wills to unanimity, and, as 
binding on all rational beings, demonstrates 
itself to be the one true law of reason. 

The dialectic of Practical Reason, raising 
itself under an irresistible internal impulse 
beyond the conditional will (and its moral 
volitions with their objects and laws) to reach 
the supreme unconditioned absolute goal or end 
of all activity, does not land us in hopeless 
paralogisms and antinomies as that of “ Theore- 
tical Reason.” Theoretical reason can only feel 
and ‘ form ’ objects and ideas out of the 
sensible materials, but cannot possibly rise 
above the limitations of the sensible world ; 
but the practical reason discovers its moral 
law in the atmosphere of the higher super- 
sensous world of autonomous will and univer- 
sal reason. The supreme unconditioned end 
is there discovered to be the summum bonjtm, 
which is at once the highest virtue and 
highest felicity : a union which is not possible 
to be reached by the operation of the material 
will under the influence of objective desires 
and motives, but only in the perfect realisation 
of the supreme moral law by the freewill 
acting solely under the dirhates of reason 
untouched by the desires of the senses. Ttiis 
supreme virtue is attained by an infinite series 
of progress towards holiness, requiring infinite 
time and life (and this posits the immortality 
of the soul) ; and this supreme felicity which 
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consists of infinite and unimpeded power to 
attain whatever is desired, is God. It is thus 
through practical reason that we are brought 
face to face with the realities — freewill, soul, 
immortality, God, and the moral law of 
autonomous will that perfects man into union 
with God. 

I have dwelt at some length on Kant’s Katitbdoc 

. , . , trine of Law 

critical philosophy witli a view to explain of Nature, 
how the doctrine of Law of Nature developed, 
under him, a new phase, which purged it of its 
sensible and emotional elements, anomalies, and 
inconsistencies, and placed it on tlie abstract 
platform of rigorous reason. He eschewed all 
dogmatic and uncritical assumptions of his 
predecessors, c.g., of social nature (Grotius), 
fear or self-interest (Hobbes), desire for security 
(Puffendorf, Locke), utility (Thomasius), the 
common weal (Wolff), &c., as to the funda- 
mental basis of the Law of Nature ' moral Law) ; 
for, as was to be expected, no true opinions 
were agreed on the point. Such basis must 
be established on the sure, fundamental, apriori 
principle of Practical Reason, which must have 
universal self-sufficient validity, and be indepen- 
dent of any interest or motives as would 
necessarily affect the autonomy of the will. 

Law of Nature must be a formal command : a 
categorical imperative on the will, deriving its 
obligatory character from its own free constitu- 
tion founded on reason, without reference to 
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any ulterior end ; for thus alone can it bind all 
men as rational beings. “ The rational nature 
or free will of man is a purpose unto itself 
and thus, side by side with, and as corollary 
to the supreme moral Law indicated above, 
stands, with reference to our attitude to our 
fellow creatures, the practical imperative of 
the Law of Nature : — “ Act so that you treat 
humanity, whether expressed in your own 
person, or in the person of another, ever as an 
end, never merely as a means.” ' Kant thus 
becomes the apostle, in modern days of freedom, 
of the freewill emancipated from external 
motives and bound only by the law of its own 
free rational nature. 

Following Thomasius in his distinction of 
Law and Morals, and limiting the former to 
the sphere of external conduct, Law' comes to 
be defined, in cc nsonance with Kant’s principles 
of universality, certainty, and freedom, as “ the 
aggregate of the conditions under which the 
autonomous will of one individual may be 
combined with that of another under a general 
inclusive law of freedom ” ; and the cardinal 
mandate of law and justice running through 
all these conditions must therefore be this : 
“ So conduct your affairs that the free use of 
your will is compatible, under a general law, 
with the freedom of every one else ; ” or in other 


^ Grund Icgung pp. 52, tt seq 
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words, “ act in such a way that your liberty, 
accords with that of every one else.” 

Now, the perfect and spontaneous realisa 
tion of the Natural Law and its corollaries - 
of the universal rules of external conduc. 
imposed by the free rational will itself rising 
superior to the senses, — requires perfect holi- 
ness and infinite spiritual uplifting of man. 
The so-called lawless natural liberty of tlie 
ordinary self-seeking ego, driven by material 
pleasures, is not real freedom but bondage ; eiiid 
the organisation of the state and positive law 
is calculated to help men, by law-abiding 
association and discipline, to realise the tiue 
higher freedom in law for all. The inherent 
liberty is not sacrificed ; only the crude lawless 
freedom is willingly abandoned, and is substi- 
tuted by a dependence of the civic condition, 
which, as it is self-imposed, is no real depen- 
dence at all. There is, however, no actual 
contract (such as by which a company, club, 
or association is formed of the members for a 
particular object) traceable, as a fact of history, 
to establish the state in any society. In fact 
there is no consensus of opinion, but hopeless 
divergence of views, of those who stand for the 
social contract as a concrete historical fact, as 
to the nature, terms or objects of the contract, 
as also regarding the description of the preced- 
ing natural condition of man. The natural 
state of man is an idea, and not a fact. It is 
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only a development of conception, an issue of 
understanding and reason, which reconciles 
man to the civic condition, and to tlie guidance 
and control of the positive law impiseJ by the 
society, and its delimitation of the wills of the 
individuals, for the sake of the co-ordinated 
liberty of the wills of all. It is this end of 
higher liberty in law which justifies the state 
and its laws (positive) and their coercion. Dr. 
Berolzheimer points out ' that this is only a 
more philosophic articulation of the sentiments 
and conclusions of Rousseau. Kanl, like 
Rousseau, formally refutes Hobbes’ doctrine of 
alienation of individual rights and liberty in 
favour of the state, as also his theory of egoistic 
happiness or utility as the basis or motive of 
the formation of the civil contract. 

Kant’s state is the “ Rechtstaat,” which, 
as well as the Civil Contract are founded not 
on particular motives but on abstract reason ; 
— the objective or universal necessity of the free 
autonomous reason and will to realise itself, 
by putting under self imposed law and restraint 
the individual natural will, to counteract the 
enslaving passions and the bondage of the 
self-seeking pleasures of life. The opposition 
of the State and its coercive Positive Law to 
Natural Law and liberty is thus philosophically 
removed . 


* Legal Philosophies, Ch. V. § 33. 
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Kant’s doctrine of the State and Law and th® three 

^ universal con* 

their basis and justification in the perfected dit.ons of 

, Civil rule ac- 

freedom of the individual yields three apriori 'cordmgto 

. . . . . . . ^ T i^**"*- 

principles as universal conditions of civil rule. It 
must recognise and uphold the freedom of every 
member of the community as a man and also as 
a citizen participating in legislation ; besides, 
the equality of all {e.g., regarding eligibility 
to any office and rank to which his talents, 
industry, and fortune may bring him), with no 
sort of claim to any hereditary privilege. The 
Law, in the framing of which every citizen should 
have freeddm to participate, must be supreme, 
and must not depend on the will of any indivi- 
dual person however well inclined he may be. 

The sanction or punishment for violation of Theory of 

Punishment, 

Law is (for the I^a w is absolute, and has no end 
except itself) simply retributive, and can not be 
measured by any extraneous principle, such as, 
the utility or good of the society, or benefit or cor- 
rection of the culprit, or prevention of the crime. 

Kant’s philosophy of Law represents the 
culmination of the doctrine of Natural Law, 
ushered into the modern world by Grotius, and 
also its point of departure and decline. The 
doctrine of Law of Nature had served (as I 
had pointed out sometime ago) to account for 
the necessary elements in Law, —elements which 
cannot be ignored or superseded by the law — 
giver ; but the various attempts of the pre-Kan- 
tian legal philosophers to seek the foundation 
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of Law of Naturo on something inherent in the 
constitution or nature of man, or on the will 
of God were now demonstrated to be based on 
shaky, unreliable, and controversial grounds. 
Kant, by substituting, for all these, the solid bed ' 
— rock of apriori reason unaffected by any exter- 
nal motive (happiness, utility, security, etc.), 
placed Law of Nature on absolutely secure 
footing, and logically attained for it the highest 
degree of necessity, universality, and certainty 
that its adherents had sought to claim for it. 
Rut by this. Law of Nature was shorn of all, 
concrete human interest, and reduced to a 
barren and rigid formal canon of abstract 
logic and reason — an idle phantasm useless for 
the practical purposes of life, 

Kant was, besides, preeminently an exponent ,, 
of his age ; ie., of the historical necessities of the 
times. The I. aw of Nature of Grot i us, proposed as 
absolute and independent of God and the Church, 
had also been a historical necessity ; as, concur- 
rently with the theory of the social contract 
which -it made obligatory on all, it supported 
the movement for upholding the authority and 
rule of the secular state against the meddle- 
some and excessive claims of the Catholic 
hierarachy and the Pope. It moreover set up 
an ideal regulative code, in the cause of the 
liberty of the individual, to curb down the 
arbitrary autocracy of individual monarchs and 
rulers and the rigour and high-handness of the 
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Positive Law. What, however, rendered the 
doctrine comparatively impotent for the ameli- 
oration of the Law and as a champion of 
liberty, was, first, its shaky foundation and 
tests regarding the nature of which there was, 
as we have already * seen, a good deal of uncer- 
tainty and controversy ; and next, its confusion, 
in its first stages, of f.,aw and morals and even 
religion, which afforded the secular rulers 
a handle and loophole, in the name of 
morality or religion, to frame laws and regu- 
lations according to their own light, inclina- 
tions, caprice, and predilictions, and to enforce 
them, under the authority of the Law of Nature 
(as conceived by them), with regard even to the 
most delicate, intimate, and private concerns 
(tenets, religions and opinions) of indivi- 
dual life. “ Legislation undertook to impose 
upon each one his residence, his costume, 
what he should do, and how to do it.” ’ There 
were religious persecutions and state inter- 
ferences in the mtjst intimate manifestations 
of personal life, and positive Law and legis- 
lation extended itself over questions of indivi- 
dual conscience and disregarded the moral 
dignity and freedom of individual opinions 
and action. This constitutes the highest 
oppression in the name of Law, and destroys 

‘ Widely different and even contrary views, principles and rules 
mij^^ht be equally supported by appeal to the Law of Nature to claim 
recognition and obedience. 

* Korkunov's Theory of Law p. 105, ^ 57, et sfg , 
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all individual initiative which is the chief 
agent of social progress. Kant, as we have 
found, sought to remove all posibility of divided 
opinion regarding the foundation, character 
and contents of the Law and rules of Nature J 
by denuding it of all material contents. Thenj 
again, by championing, after Thomasius, the 
distinction or opposition of Law and morals, 
and limiting the scope and sphere of the former 
to the domain only of external conduct and 
acts towards others^ and, further more, by lay- 
ing down the universal maxim of positive law 
by which its function was definitely enjoiijed 
never to go in the direction of curtailment of 
human liberty beyond what was necessary 
for the protection and upholding of the equal 
liberty of others, he reaches the culmination 
of the movement for individual liberty which 
was the avowed object of the modern doctrine 
of Nature in its first stage. But here also this 
culmination spelled its point of departure and 
decline. It makes Law • indifferent to the 
question of morals. It offers to delimit spheres 
of free external activity of individual wills 
without troubling itself as to how that liberty 
is to be used, whether conformably to the 
moral requirements or not. It seeks to relieve 
oppression and extends liberty to the complete 
neglect of morals and motives of men ; and the 
contemplation of the extreme consequences of 
this position soon brought about a reaction 
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It may be also pointed out in this 
connection that the formal ' theory of law and 
liberty, which represents the highest develop- 
ment (reached by Kant) of the wave of 
individualism that had appeared under the 
banner of Grotius’ doctrine of nature in modern 
Europe, as also the other intermediate (ration- 
alistic as well as materialistic) theories ’ of 
Law of Nature and social contract rested 
on the theoretical basis of the society conceived 
as a mechanical aggregate ; i.e., as an aggregate 
of individuals coming together to form the 
social organisation, for the sake, as diversely 
enunciated, of the furtherance, security, protec- 
tion or higher realisation of their individual 
comfort, happiness, perfection or liberty. The 
individual is not subordinated to the soceity as 
himself a product of social life ; rather, the society 
itself is supposed to be a mechanical product 
of individual wills voluntarily creating an asso- 
ciation. The individual, his interest, will, liberty 
and activities constitute, according to this 
theory, the sole concern and object of the law, and 
the state or the society is looked upon only as 
a machinery voluntarily created as a means to 
that end. This theoretical basis and concep- 
tion, soon after it received its finishing and final 
elaboration in Kant, came also to be critically 
examined, along with the logical and historical 
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THE REACTION. 


[Lecture It. 


TheRe«ction. 


Logical. 


Theoretical. 


Historical. 


ii8 


foundations discussed above, and we thus reach 
the 2nd stage in which the downward march 
of the whole doctrine of Law of Nature and 
social contract is soon to commence. The 
reaction covered all the three aspects (logical, ' 
historical and theoretical). It came to be doub- 
ted if law can be properly founded with profit 
on a purely apriori and abstract basis without 
any material interest in the concrete affairs of 
life ; if liberty, secured sufficiently for each 
without possibility of its trespassing upon the 
equal liberty of others, can properly be taken 
to be the only and sufficient goal of the society 
and the state, irrespective of public or private 
moral and other cultural interests ; and, lastly, 
if society and social life after all has no higher 
significance than as a voluntary mechanical 
association for the furtherance of individual 
self seeking. This decline or reaction was 
precipitated by the methods of the post-Kantian 
philosophers : by their increasing abstruseness of 
form, language, and reasoning, and unconcern 
for the realities of life. Philosophic naturalism 
and realism was soon to appear when philoso- 
phic idealism was running rampant. 

The historical conditions which called for 
the extreme Kantian enunciation of the canon 

‘ In its logical aspect Kant’s presentation of the doctrine (from the 
point of view of his critical epistemology) was attacked by Hegel, who, 
along with Schelling, considerably aided the return to realism (which the 
Scotch philosophers had attempted before) of philosopy, and, along with 
it, of legal philosophy and jurisprudence. 
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of liberty were soon changed. Frederick the 
Great (J71 2- 1786) preached from his throne' 
for the sovereignty of law and against the 
autocracy and self-seeking of rulers. The 
Prussian Landrecht (introduced, after his death, 
in 1794) was compiled at his instigation, and 
was inspired by tlie spirit of religious tolera- 
tion and freedom of conscience which it 
specifically guaranteed. On the other hand, 
the French Revolution was just over ; and the 
minds of men had full opportunity to study 
the opposite sides of the doctrine of liberty and 
of the rule of law, and to appreciate that their 
significance and value or merit did not consist 
in the abstract principle in either case, but in 
their material and moral objects and uses. 

The marked change from the high water- 
mark of Kantian abstraction to the first stages 
of the ebbtide towards recognition of the 
importance, in Law, of human interests is 
clearly visible in Fichte’s (1748-1814) practical 
philosophy. Kant attempted a critical examina- 
tion or estimate of the two opposed trends of 
sensationalism and idealism appearing since 
Descartes’ time — of the truths critically sifted 
out of the systems alike of Locke and Hume as 
also of Berkeley and Leibintz — and reached a 
dualistic philosophy so much richer in the 


• Vide hts works i \nt \ — machiavel (1739), Considerations, Miroir 
des- princes (1744), Memoirs (1751), Essay on form of Government and 
di^tiff of sovereigns (1777), etc. 
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acuteness of critical analytical insight than 
those of his predecessors, that the pre-Kantian 
philosophies have since came to be called 
‘ dogmatic ’ as opposed to his own or ‘ critical ’ 
rationalism. Even this (Kantian criticism) 
however failed to satisfy the craving of human 
intellect to bridge over the gulf between the 
Ego and the Non-Ego, and to find out the 
unity between them as an explanation of their 
mutual inter-action. As after Descartes, there 
was again a bifurcation of philosophy, (and 
this time it was of the critical philosophy of 
Kant) into the idealistic and naturalistic chan- 
nels. Fichte ‘ critically ’ proceeded on Kant’s 
lines ; but reduced the Non-Ego into the Ego. 
The “ Thing in itself,” supposed by Kant to 
supply materials of experience to be built up 
into knowledge by the apriori forms and cata- 
gories of the mind, is (according to Fichte) 
nothing but the Ego itself (not the individual 
Ego but the universal Ego), — the same stuff of 
which the individual Ego is made ; for other- 
wise no mutual inter-action would be possible. 
The Ego is the only substance proving itself 
apriori as the reality in consciousness The 
Ego in its essence is action (will) under- 
lying all consciousness ; in its unimpeded 
activity it is only one, and there is no cogni- 
tion. When there is obstruction to the activity, 
the restraint is felt in consciousness as a limi- 
tation, i.e., as itself reflected or thrown back 
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into itself, and is objectivised in thought, pro- 
jected from inside as it were, as the Non-Ego. 
The result is knowledge or cognition, in which 
the Ego and its limitation appear as the sub- 
ject and object. The Ego divides itself into 
two parts as it were ; and its activity as far as 
it is impeded or rendered passive, appears as 
the object to the part which is the active 
knowing agent or subject. The self-conscious- 
ness of the Ego thus arises by division of the 
Ego (the absolute universal Ego), by self-limi- 
tation, into different individual Egoes mutually 
limiting, ».e., operating as subject and object 
with reference to each other. In action, wherein 
the Ego is the active and the Non-Ego the 
passive agent, as also in passion, wherein it is 
the reverse, the will or Ego determines itself ; 
and there is no “ thing-in-itself ” extraneous to 
the Ego at all. All realities, cognitions, and 
individual existences are accidents of the single 
substance, — the universal Ego, — arising out of 
its self-limitation. In this theory, we have the 
doctrines of Spinoza, Berkeley and Leibnitz 
put into the mould of the critical philosophy 
of Kant. Fichte thus offers a philosophical 
explanation of Kant’s position that the reality 
is unknowable in cognition (wherein the Ego 
is limited and passi ve, and obstructed by its 
divided self, the Non-Ego), but is accessible 
to the will or practical reason, wherein the 
Ego is only active, engaged in overcoming 
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the obstruction (caused by its Self-limitation 
as the universal Ego) of the Non-Ego and 
reaching its true free essence, in perfect accord 
with its (moral) law, which is the absolute 
Ego or God. In his theoretical “ Grounds 
of Natural Law " he stands by the side of 
Kant in almost all respects ; for he also 
founds Law and State on the central principle 
of freedom and the dignity of autonomous 
individual will. Civil society and legislation 
must be self-imposed ; and their validity must 
depend on the free acceptence and participation 
of the citizens, and on the law being so formu- 
lated that “ in principle, each member of society 
may be conceived as restricting his external 
freedom by the exercise of an inner freedom so 
that all may likewise be free.” Fichte points 
out that the above (in which he agrees with 
Kant) is the necessary condition of the Law 
and the State — the essential assumption or pre- 
supposition on which alone the formation and 
continuance of the civil society can rest. But 
this does not-explain why any one should feel 
it a necessity at all to curtail his external 
liberty, and accept the civil organisation, and, 
with it, the legal formula as the law his 
own will and action. Even Kant had not 
developed this problem. Fichte supplies this 
omission, and, in accordance with his idealistic 
philosophy, asserts that it is the necessity of 
reason demanding its realisation in individual 
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self- consciousness which is only possible in an 
association of rational individuals ; for (as in 
the case of the Ego’s attaining self-conscious- 
ness only by the contact or opposition of itself 
appearing as the Non-Ego) it is by this asso- 
ciation, or the placing of a rational individual 
in relationship with others, that the individual 
can realise himself and attain to self-conscious- 
ness as a free a^'-tive agent. Like Kant, Fichtf 
also discards the materialistic conception ol 
the civil contract as a fact in history, designed 
for a definite end ; but takes it only as a formal 
(in the Kantian sense) recognition of a truth o 
reason. The Law of nature is thus not a cod< 
existing antecedent to, or outside of, the state 
but a scientific principle expressing the essence 
of the absolute universal Ego (God), in accor- 
dance with which the individual egoes seek 
self realisation in freedom through the State 
and Law (Positive). These latter must be so 
adjusted- that any arbitrary action or injustice 
towards any individual, in violation of the 
fundamental canon of freedom, would be 
regarded as injustice against all, and would 
automatically nullify the civil (contract and) 
organisation, so that it will itself operate as a 
guarantee against such lawlessness. There is 
no legal right except through the State and 
Positive Law ; the only primitive right is that 
of the respect for the dignity and freedom 
of the individual. Lik^* Kant, Fichte also 

16 
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distinguishes Law and Morals. The distinction, 
however, ceases when the moral education of 
man, to which Law is a means, is perfected ; 
and the restraint of law becomes unnecessary 
in a community of saints. 

The above represents Fichte as nothing but 
Kant — only still more idealised and transcen- 
dental. From the above fundamental positions 
as to the freedom and dignity of the individual, 
he deduces juristic principles as logical conclu- 
sions, some of which may be noted here : — (i) 
The civil contract involves a contract of 
guarantee for the protection of the person and 
property of the individual ; so the whole 
property of each individual is a pledge to secure 
others against his infringement of other’s posses 
sions ; and ( 2 ) each man has a right to live by 
his labour ; if he cannot earn his livelihood, the 
state fails in its duty, and the property contract 
as well as the civil contract cease to exist. He 
even advocates an equal division of the means 
of subsistence among the citizens. This practice 
of deducing subsidiary rules ' from the abstract 
metaphysical principles came to be s > much in 
vogue after the doctrine of Law of Nature entered 
itssecond or transcendental stage under the post- 
Kantian Metaphysical School of Nature, that 
the whole system soon came to be discredited 
as unreal and void of practical significance. 

* j>., unaided by observation of the concrete realities of mortal life 

por examples, see the wofhs of Trendelenburg^, Lorimer, Boistel Sec 
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Fichte himself, in his later works, presented 
a change of front from the extreme Kantian 
(formal) position. In his earlier work, Grund- 
lage des Naturrechts (1796), he rigidly 
separated law and morals ; while, in his System 
derRechtslehre (1812), he sufficiently recognized 
their connection and correlation to appreciate 
Ihe slate’s duty not to overlook morals altoge- 
ther. His metaphysics moreover led him to 
depart from the rigidly individualistic position 
of Kant, and to see, in the ‘ Ego,’ not the indivi-^ 
dual, but the whole human race, whose dignity, 
liberty and self-realisation was the goal and 
objet t of all juristic institutions and theory. 
We have, in both these matters, symptoms of 
the new movement in the Philosophy of Law, 
which (in somewhat varied directions) more 
prominently made head under his contempora- 
ries, Schelling (i775-|854)and Hegel (1770-1831] 
and Herbart (1776-1841). The second phase ol 
the doctrine of Law of Nature appeared when 
legal philosophers began to regard it not as a 
body of invariable eternal piinciples, existing 
from before the constitution of the State and 
Positive Law (by the civil contract), and 
present, after their institution, side by side with 
them as their guide and ideal (as was the view 
in the first stage), but as a philosophic theory to 
explain the basis, meaning, and inner reason of 
positive laws and their evolution. Natural Law 
in this stage comes to mean not “ the famous 
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code of natural and eternal laws, but the philo- 
sophical basis of positive law.” The term 
itself now comes to be less in vogue, and substi- 
tuted by the “ Philosophy of Law ” as more 
expressive of the real position. So far as this 
is so, the second phase marks an improvement 
effected in the philosophical theories under the 
influence of the Historical School of Legislation, 
that is, with regard to their proper object of 
study and enquiry. The concrete Positive 
Law was now recognised and accepted as the 
proper subject of the philosophy of law, 
instead of the speculative Law of Nature ; but 
the deductive aprion method was continued in 
most cases, even with greater rigidity and 
isolation of reason from the proceses of obser- 
vation and induction ; and this explains why 
the formal and metaphysical phases of the 
second stage of the doctrine of Nature came 
into disfavour inspite of its concession to the 
claims of the other schools. The first stage 
was engrossed with abstract “ Being.” The 
second s.tage noticed the “ Becoming,” but 
sought to explain it only by deductions from 
the “ Being.” This was, however, regarded 
as insufficent - and unsatisfactory. The 
“ Becoming” had to be reckoned with as an 
historic entity, and its explanation had to be 
sought (according to the empirical schools) in 
its own data, i e., the facts of experience and 
history. 
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Fichte had saught to supplement what 
appeared to be defective in Kant’s formalism. 

Kant left a chasm between the subject and th6 Jhiiosophy) 
object, and also between the theoretical and the 
practical reason (the cognitive faculty and the 
will) ; the “ things in themselves,” that were, on 
‘critical’ analysis, found to be inaccessible to 
the former, were intuitively regarded as homo- 
geneous, and hence available, to the latter. 

Fichte removed this difficulty by regarding 
‘ reason ’ or ‘ the Ego’ as exclusively ‘ practical’ 
or active, and by conceiving the ” theoretical 
reason” as only the former in its lessened oi 
diminished potency, due to the opposition ol 
the object, which itself was nothing but th( 
self- limitation of the Ego. Jacobi (1743-1819), 
on the other hand, opposed Kant’s philosophj- 
of criticism by his philosophy of belief. Under- 
standing or logical intellection, which requires 
for the comprehension of an object, some higher 
or more general and antecedent principle or Jacobi— his 
object, to which it may be referred as condition- 
ing or causing its existence, must necessarily 
fail in comprehending what is infinite or self- 
subsistent. Hence Philosophy, based on the 
understanding, must end in fatalism and 
atheism. It cannot posit or explain mind or 
God, ’ and must proceed on the hypothesis that 
there is nothing but Nature. Philosophy based 

‘ This, according to Jacobi, is* Kant’s defect— and also that of 
every philosopher who proceeds along strict lines of log, like Hume, 
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on understanding alone must end in natur- 
alism. ' Idealistic Philosophy, which proceeds to 
build, uncontrolled by the fetters of dialectics 
(e.g., Kant in his ‘ Pactical Reason ’ and 
Fichte), on Reason (will), on the other liand, 
denies Nature and makes (reason or will) itself 
God. Both positions are against our intuitive 
belief, which accepts all the three — nature, 
mind, eind a personal God, and the two former 
as designed and created by the last. Jacobi 
thus applies ‘criticism ’ for the establishment of 
the pliilosopliy of intuition and belief. 

We must now come to llcrbart (1776-1841) 
the next post-Kantian luminary of the first 
magnitude in the first half of the lytli century, 
in the domain of philosophy. In the exposition 
of his metaphysical and individualistic realism, 
he sides with the empiricists in holding the 
facts of experience as the starting point and 
basis of philosophy. Experience is raised to 
philosophy by scepsis, that is, speculative 
doubt, as to whether our experiences correctly 
represent the reality, and, further, whether they 
have at all any reality underlying them. The 
notions of experiences, {ue., the categories) ; — 
for examples, time, space, motion, origination, 
substance, attribute, &c., — are so full of incon- 
sistencies and contradictions (compare the 
arguments of the Greek Eleatic Zeno here), 
that they are logically incogitable, and cannot 
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correspond to reality unless we transform them 
by elimination of their contradictions ; and this 
is the special function of Philosophy. It has 
to explain and reconcile the great contradic- 
tions of inherence and mutation, /.e., the logical 
inconsistency of the problem of one in the 
many, the simultaneous unity and diversity 
of the subject and the object, — the problems of 
substance, causation, and the Ego. Hegel 
had accepted these contradictions as logical 
necessities of thought, and overcame them by 
synthesis. According to him, the real contains 
in itself inherent contradictions subsumed by a 
higher synthesis. Herbart rejects this as illogical 
empiricism, and posits a new set of ‘ reals ’ (not 
one but several), each having one particular 
quality, which is simple, and incapable of 
mutation. Each is a single, simple ‘quale’ 
with a single quality. An object of perception, 
in whicli many qualities of colour, weight, 
solidity, touch, heat, taste or smell appear to 
inhere, is thus philosophically found to be 
a comj)Iex of a number of ‘ quales ' or ‘ monads,’ 
corresponding to the number of qualities 
observed together. These reals are incapable 
of change ; and all transformations experienced 
in nature are apparent or contingent, due to 
different reals of different qualities being placed 
in juxtaposition in a variety of ways, and pro- 
ducing, on each occasion, a different spectacular 


* See next lecture 
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(that is, as appearing in experience) effect 
without any real change of quality. A grey 
colour, for example, beside black, is white, 
beside white, black, without any change of its 
quality. These reals or monads do not occupy 
any space ; and space itself is apparent, being 
an intellectual expedient originating in the 
necessity to think the monads as well together 
as not together. The notions of motion and 
time are, similarly, only apparent, and are 
similarly evolved ; and their logical contradic- 
tion (cf. Zeno here also) is explained in the 
same way as that of space. All causation, 
inherence, change, motion, space or time are 
thus explained away as phenomenal and 
unreal — as expedients evolved by the mind 
foi the reading of the different modes of 
roncatenation of the infinity of the ‘reals’ in 
nature. 

Coming to the Ego, Herbart’s explanation 
of the contradiction involved in the inherence 
of several states, qualities, powers, functions 
and faculties in one individual subject follows 
thesamedine of thought. The Ego is only 
one monad, — the soul, which is simple and 
eternal. It has n6 varieties of powers or states 
or faculties ; for that will be a contradiction. 
It is its contact, in a variety of ways, with the 
other reals coming into conflict with it, that 
calls forth its process of self-preservation (pre- 
servation ol its own quality from the extrinsic 
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disturbanres caused by contact with others), 
and gives rise to its various states — to the 
apparently infinite multiplicity of ‘sensations, 
ideas and affections. These are all processes of 
self-preservation, — representations of the monad 
(soul) corresponding to its relations with the 
other reals. All feeling, perceiving, thinking 
are but specific varieties in the self-preserva- 
tion of the soul, representing no special condi- 
tions of the inner ‘ real ’ which is unchange- 
able, but only its relations with the other reals ; 
— relations, which, pressing in at once from 
a variety of directions, partly neutralise, partly 
intensify, and partly modify each other. Consci- 
ousness in the sum of those relations borne 
by the soul to the other monads. A calcula- 
tion is possible to be made, on the principles of 
mechanics, of the strength and direction of the 
resultant of the relations simultaneously bear- 
ing upon the soul. These relations constitute 
the psychological experiences of the subject. 
Of the ideas, some, repressed by opposition of 
others, hardly appear in consciousness; others, 
feebly appearing, are but darkly operative ns 
feelings or desires ; some others, intensified by 
co-operation of other relations or ideas (like 
hope, and other circumstances), dominate in con- 
sciousness and appear as ‘ will.’ The character 
of the man results from the permanent or last- 
ing predominence, in consciousness, of a certain 
mass of ideas to the weakening of others. 


17 
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The theoretical philosophy of Herbart is 
therefore a mechanical idealism, which takes 
everything in the world of experience — the 
subjective consciousness, will, and, in fact, all 
internal feelings and desires as well as external 
objects, — to be intellectual reading and render- 
ing, with the help of intellectual categories, of 
the reals and their relations, and of the statical 
or dynamical resultant of these relations. 
This spells a fatalistic theoretical philosophy, 
and shuts out freewill and activity of the Ego, 
as well as causalty, and also all purposive 
evolution, from the realm of reality. This, as 
we shall presently observe, does not fit in well 
with his views in the field of practical philo- 
sophy ; where, like Kant, but less critically, he 
accepts the data of intuition and unhesitating- 
Iv builds upon it. 

In the sphere, however, of practical philo- 
sophy — in law, morals, politics, art and religion, 
Ilerbart is wholly realistic, and proceeds upon 
the basis of intuitive aesthetic judgments (that 
is whether they are goad or agreeable) as 
regards the quality of the object or relation as 
presented by experience, without any theoreti- 
cal enquiry as to their reality ; for such enquiry, 
for the eleraination of errors or for removal of 
logical contradictions, is out of place in the 
sphere of practical philosophy, which must 
limit itself wholly to the world as represented 
by experience, in the ‘ forrns ’ of the iqtellectnal 
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categories. The good, the ethical, the agreeable 
and the beautiful all depend cmj the instinc- 
tively certain aesthetical judgment of the Ego 
on the relations presented to it. There 
are, in the mind of the Ego, certain moral 
exemplars or ‘ ideas,’ e.^., of freedom, charity 
or benevolence, law or justice, equity, perfec- 
tion, &c. ; and their appeal to the human will, 
as such exemplars, constitutes the moral sensi- 
bility of man. The strength or weakness ul 
this moral sensibility depends on the degree 
of perfection with which the moral concepts 01 
moral ideas are developed or impressed on the 
mind. “ Law is the harmony of the majority 
of wills to avoid struggle. From these five 
ethical concepts arise five social concepts. 
The concept of association or society arose 
from that of freedom. The concept of a system 
of education corresponds to that of perfection ; 
beneficence of the administrative system comes 
from benevolence ; the concept of juristic 
society (state) corresponds to law ; and a system 
of restitution presupposes equity,” Strife in a, 
society of men offends this sensibility — strife! 
that arises out of several men each striving 
for the whole or the greater part of the avail- 
able objects of desire — and this necessitates a 
settlement of the conflict so far as it has arisen, 
an attempt to minimise its evil consequences, 
and an arrangement for prevention of future 
strife. Thus arises law, and the real rights 
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(like ownerbhip, etc). I>aw and rights which 
are necessary for the peacefid continuity of the 
society requires an external bond, namely, the 
Stale, characterized by its coercive power to 
enforce the legal duties. Similarly, unrewarded 
good deeds and unpunished (unatoned; evil 
deeds offend the moral sensibility induced by 
the ideal of Equity, and hence the institution 
of remuneration- according to value (merit or 
demerit), that is, of reward or punishnent in 
Law and State. The moral sensibility judges 
the value (which here consists of agreeability 
and disagreeability) of the act, and Law and 
Equity, established on the authority of the 
State, mete out its proper remuneration. But 
over and above the moral sensibilities, arising 
out of the ideas of peace, liberty, justice and 
CQuity, there is another, namely, that of 
benevolence, which seeks the general good, that 
is, the highest possible amount of satisfaction 
for all, which gives rise to the administration 
of government for the sike of the highest good 
and ethical perfection of the society. Law 
and Ethics are thus placed together, both based 
on the moral sensibility of man, so that both 
may work together to convert a community 
into a spiritual community, in which all the 
individuals will be animated by a single spirit, 
or soul, vvithout mutual strife or isolation. 

The state is compared and contrasted 
by Herbart with other human associations. 
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Ordinary associations cannot alone establish 
an authority and protect themselves by it. The 
state has such an authority, can exercise it by 
coercion, and is the one sole authority over the 
country, — the highest association confirming 
all other different smaller associations in the 
community. These associations are established 
by private will, and have their institutions ; but 
they do not possess the authority which is the 
thiid necessary element for the crea tion of the 
state. 

Prof. Miraglia comments on Herbart’s ethics 
(as based by him on the moral sensibility or 
intuition, of approval or disapproval of actions), 
as incapable of giving positive commands. ’ 
He further observes that Herbart’s idea of Law 
is purely formal, i.e., has reference only to its 
harmony with the formal moral concepts 
spoken of above. This accord with the moral 
concept is, however, the result of the value of 
law and cannot establish its principle. ’ 
Herbart, it will be observed, directed himself 
more closely to the actual historic forms of 
positive law, and sought to explain them with 
reference to the moral concepts and sensibili- 
ties in man. He had not grappled with the 
question of the evolution of social laws like 
his more prominent contemporaries Schelling, 
and Hegel ; but his own disciples and followers, 

■ Comparative legal philobOphy, p. 75. 

* Ibidi p. 239. 
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notably Thilo, Geyar and Ziller tried to 
build up a theory of Natural Law on ihe lines 
indicated by him. 

With regard to the new conception of 
Natural Law introduced by post — Kantian 
legal philosophy, Prof. Kt rkunov observes as 
follows': — “In opposition to the abstract 
systems of the rationalists who did not concern 
themselves with concrete reality, contemning 
the positive law which they considered as only 
a mutilation of the eternal principles of iialuial 
law, Schelling' elaborated his system of positive 
philosophy which was to explain tlie meaning 
and inner reason of all that exists, flie late 
representatives of German philosophy followed 
Schelling. Among them we will cite the three 
who have had most influence upon modern 
philosopliy of law ; Hegel, . . . Krause, . . . and 
Herbart . . , None of them maintain the exis- 
tence of a natural law by the side of positive 
law. They follow a different purpose, that of 
comprehending the positive law in its historic 
forms arid explaining their basis. If they 
employ still sometimes the word “ Natural 
Law,” they no longer mean the famous code 
of natural and eternal laws but the philosophic 
basis for positive law. The disciples of Hegel, 

. . . taking for starting point the identification 
of laws of being with laws of thought, have 


^ Theory of Law, page 28. 

• For Schelling and Hegel s>ee next lecture. 
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struggled to present the development of 
different systems of positive laws as a dialectic 
development of a general idea, that of liberty. 
Krause’s disciples, who form what is called the 
Organic school, .... think to find in the 
harmonious development of the individual the 
definitive ideal towards which the development 
of positive law tends. Lastly, the disciples 
of Horbart .... seek to draw all the great 
variety of historic forms of law from two ideas, 
that of right, resulting from conflict, and that 
of justice (remuneration!, which are, according 
to them, the absolute base of all which we 
deem just and equitable.” 
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The modern theories of jurisprudence 
IN the first half of the I9TH 
century. (I) 

Philosophical theories. — The Historical conception. 

In the first half of the 19th century, after 
Kant had demolished the dogmatic guess-— 
works of his predecessors regarding the nature 
and origin of Law and Society, the horizon 
of juristic thought came to be crowded by a 
medley of rival schools, theories, and methods, 
each claiming to have found out the true 
scientific solution of the then all important 
question that troubled the legal and political 
world in Europe and America after the French 
Revolution — the question of the true adjust- 
ment of the relation of the state and the 
individual. It was a question which involved 
an enquiry into the origin, constitution and 
functions of the State, the limitations of its 
authority, and also, necessarily, into the nature 
of Law, its origin, sources and objects. The 
doctrine of Law of Nature continued to hold 
ground in new shapes, based on an improved 
system of philosophy ; but the urgent necessi- 
ties of constructive politics and legislation, aris- 
ing out of new historical situations, advances 
of science, discoveries and inventions, economic 
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problems, transformations in the social fabric} 
demanded, for the time,' more concrete posir 
tions and readily accessible premises and logic, 
for the determination of the problems, than 
those offered by the German post-Kantian 
philosophers from their inaccessible heights. 

Before discussing, in classified order, the 
different lines of juristic thought developed 
after the French Revolution, it would be con- 
venient to have a cursory examination of 
some of the outstanding features of the civilised 
world at that time. 

(i) In the matter of the constitution of 
the social fabric, we find, at this stage, the 
emancipation of the third state — an indepen-, 
dent citizen class — with rights and liberties 
recognised by law. So far as Germany was 
concerned, the birth of this class, at least, its con- 
ception in the womb of society, may be traced 
to the guilds formed in the latter part of middle 
ages. Dr. Berolzhemer ’ describes it as having 
been brought about by three distinct factors : — 
“ as the demand of revolutionary violence (cf. the 
French Revolution), sponsored philosophically 
by Rousseau in his “ Discours ” ; “ as the free 
concession of monarchs concerned in the wel- 
fare of their subjects, brought about by Wolff’s 
philosophy ”(cf. Frederick’s ‘Landrecht ’) ; “and 
in compliance with the demands of justice, 
as theoretically formulated by Kant in his 

' Legal Philosophies^ Ch. V, Sec. 30. 
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conception of the legally constituted State.” 
You would at once notice that all these three 
tactors owe their origin, directly or indirectly, 
ro the dominant spirit of individualism and 
tlie doctrine of Law of Nature. 

Th»-c<„Us The Codes grew up like mushrooms in 

the latter part of the i8th and the early 
part of the 19th century, to satisfy an almost 
universal demand of the civilised nations to 
have a synthesis, — a clear enunciation, as 
would be available to all individuals, of 
ihe law (and the whole of it), defining, pro- 
claiming, and protecting their rights and spheres 
of free activity, in the place of the great 
confusion which had hitherto prevailed and 
which entailed great inequalities. They (the 
codes) were thus the offspring of the spirit of 
individualism and the craving for civic eman- 
cipation of the individual, like the Declaration 
of Independence (1798) and the Revolution in 
France, and served as charters declaring and 
perpetuating, with the seal of the Law, the 
civic independence of the individual. In 
Prussia (cf. the Landrecht, 1798), Austria and 
I'rance, Codes were expressly demanded and 
declared to be based on the Law of Nature — 
the universal law of reason. The Roman law 
was, thanks to the erudition, devotion and 
researches of the French and Dutch jurists 
and publicists, then generally believed to be 
the “ ratio scripta ”, or “ jus naturale ” realised 
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in a concrete system; and the codes, theoretically 
supposed to be passed in the lines of the Law 
of Nature, came to be, in practice, founded on 
the model and materials of the Corpus Juris. 
We shall, however, soon find that the theory 
and its realisation were wide apart from each 
other. The civic emancipation demanded and 
meant in theory for all was actually in practice 
only achieved for certain classes favoured b> 
fortune who did not fail at once to turn it to 
use against these lower in the rung in the 
social fabric. 

(2) Along with the civic cmancipatiui. 
just noticed, and partly as a cause leading to 
the same, we also find at this stage the birth 
of the new science of Economics grown out 
of the demands of developing commerce and 
industries. We have seen, ' how, even before 
the dawn of the modern era and the appearance 
of modern jurisprudence and the philosophy 
of Law, Economics became a matter of impor- 
tance for the consideration of the societ\ 
and the state. National prosperity was, even 
in those 'days of absolute sovereignties, 
identified with the national exchequer and 
full treasury; and the primary problem in 
Economics was to bring prosperity and gold 
to the country. Accordingly, the economic 
science in those days (i6th and 17th centuries), 

* Stt Lecture I,— “ The stratification of'-society and the rise of the 
corporate industrial and commercial clas^ ” 
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as represented by the Mercantile system of 
Colbert (1619 — 1683) advocated the interference 
of law in favour of promoting national wealth 
rotection, — by the favouring of trade and 
le productive industries and interdiction of 
exportation of raw materials and precious 
metals. “ The economic life was not conceived 
as that of a living organism but as a mighty 
reservoir to supply the public and private 
expenditures of the rulers— for their wars and 
the luxury of extravagant Courts.” 

But in the 18th century the spirit of 
freedom and individualism soon asserted itself 
in economics as in the political and legal 
sciences. The Physiocrats, headed by Quesnay, 
(1694-1774) preached a “ Natural Economics ”, 
as Spinoza had preached a “ Natural Law ”, and 
demanded absolute non-interference of law in 
economic development in the shape of protec- 
tion or trade restrictions. The “ natural 
economics ” pleaded for freedom of unrestrained 
competition ; and “ Laissez Faire ” was to be 
the cardinal principle of legislation under which 
the activity of the state should be limited to 
the protection of the country from external 
attack and to the security of law within its 
borders. Individuals are to be left to their 
natural incentive to effort, production and accu- 
mulation of wealth, under free competition, 
in their own interests. Any extraneous attempt 
to give any artificial- stimulus would result in 
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failure and mischief. As opposed to the Mer- 
cantilists who favoured trade, the Physiocrats 
looked upon agriculture (being closest to nature) 
as the primary source of material wealth and 
wanted it to be relieved of all burdens and 
taxes. To leave economics to nature and its 
own adjustments was what they aimed at, as 
if human activity was similar to activities in 
external nature. 

The new economical ideas, introduced in The Classical 
England by Adam Smith (1723-1790) and rtie°i9th'*cenl 
Ricardo (1772-1823), and by J. B, Say (1767- 
1832) in France, transformed the science 
altogether. The unprecedented development, 
in the beginning of the eighteenth century, of 
the manufacturing industries and the industrial 
class (as sources of production of wealth), 
through the introduction of machinery, threw 
agriculture into the shade ; and the science of 
economics had henceforth the new task of 
grappling with the question of capital and 
labour and their proper adjustment; — a question 
which has assumed enormous proportions as the 
economic influence of industry has extended 
with rapid strides since Adam Smith’s days and 
has yet remained unsolved. On the point of eco- 
nomic freedom, and non-interference of the State 
and Law, in competition, by any form of prefe- 
rence or protection, Adam Smith’s ideas tal- 
lied with those of the Phyosiocrats and were 
probably, like the latter, influenced by the 
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doctrne of Natural Law. What however distin- 
guished this new school was the importance 
attached by it to labour as the sole value — pro- 
ducing agent in economics, i.e., to the prin- 
ciple that the average quantity and quality of 
labour expended for an object determines the 
value of economic commodities. The raw 
material being the same, the natural value of 
the manufactured article will vary with the 
quality and quantity of labour spent upon it. 
The cost of production, including the value of 
labour, determines the natural value of every 
commodity (subject of course to fluctuations 
arising out of disparity of supply and demand 
which represents the value in e.xchange) ; and 
the natural value of labour itself {i.e., the 
natural wage) is, on this principle, the actual 
cost of production of the labour, i e., the mini- 
mum cost of the necessary maintenance of the 
labourer and his family. If you artificially 
raise or lower the wage beyond or below the 
natural wage, the market-value of the commo- 
dity temporarily is raised or lowered beyond 
its natural price ; but the market-value of 
labour or of commodities cannot be perma- 
nently kept artifically wide apart from the 
natural value. The wages permanently in- 
creased beyond the subsistence allowance will, 
as a natural consequence of plenty, increase the 
family of the labourer, and thus bring in more 
labourers into the field of competition ; and by 
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the law of supply and demand the wages will 
naturally come down again. Conversely, wages 
artificially continued to be cut down below 
the subsistence allowance will cause deaths, 
and curtail the supply of labour below the 
demand for it, and wages must irresistably 
rise again. The law of supply and demand 
and the law of competition are inexorable 
natural laws ; and artificial devices to interfere 
with or improve upon their operation are to be 
deprecated as useless. Free trade and com- 
petition, freedom to individuals to accumulate 
wealth by lawful means, freedom of contract 
regarding wages and prices, and other funda- 
mental natural rights are most conducive to 
the prosperity -of the individual, and, neces- 
sarily, to that of the aggregate of individuals, 
or the society, nation, or state. 

It would be interesting to note here, even 
at the risk of antici [rating thoughts which 
afterwards exercised potent influence in re- 
modelling notions of politics, economics, 
jurisprudence and sociology, that this classical 
economics was closely allied to the doctrine 
of freedom and individualism of the “ Law of 
Nature” schools of Jurisprudence. In the name 
of individual freedom, however, it indirectly 
encouraged and developed class distinctions 
and oppression. While labour was theoreti- 
cally lauded to the skies as the basis of value, 
as the instrument for the satisfaction of human 
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needs, and for the supply of the necessaries and 
conveniences of life, it helped, by its doctrine 
of ‘ natural wages ’, to justify the permanent 
creation and debasement of a proletariat— the 
labouring class — who would have nothing more 
than bare subsistence — allowance as wages. In 
the contest and competition of capital and 
labour in the new era of factories and machi- 
neries, when the capitalists owning a factory 
were few and the labourers were numerous, the 
free working of the law of supply and demand 
placed the labourer at a great disadvantage, and 
compelled him, through sheer want, to accede to 
any wages and terms, however low, unhealthy, 
disagreeable or demoralising, which his rich 
employer would offer to him. Economics and 
Jurisprudence alike preached “ freedom of con- 
tract ” as an abstract ideal ; — but in the cir- 
cumstances, so far as the labourer was con- 
cerned, such freedom was, as has been well 
pointed out, only “ freedom to perish.” The 
new economics of Adam Smith and Ricardo, in 
theory, stood up for freedom, for free trade, 
commerce, industry, and competition, and 
against economic privilege or protection of law 
in the interests of special industrial or trading 
classes ; but, in practice, the very freedom which 
it preached, created, in those days of growing 
economics, inequality of capital and labour — a 
most oppressive privilege in favour of the capita- 
lists and manufacturers owning factories — vix-t 
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the privilege of having their own wti5%- however 
shocking to the sense of justice and fairplay 
(and the law will not interfere as long as the 
labourer voluntarily submits), in reducing the 
cost of production to the minimum and in- 
creasing their efficiency in industrial competi- 
tion with other nations and countries in the 
world-market. It allied itself, in theory, with 
the individualistic utilitarianism of Englisli 
politics and jurisprudence, regarded the society, 
like the latter, as a mechanical aggregate of 
the individual members, and at least encourag' 
ed, if indeed it did not suggest, the policy of 
the law that allows the individual any how to 
seek his self-interest if only he pan do .so with- 
out transgressing upon the law of torts or 
crimes. The benefit of this policy, botVi of law 
and economics, however, was monopolised by 
the newty grown ricli industrial class : ami liio 
favour, protection or privilege, or class distinc- 
tion, openly advocated by the Mercantilists in 
the earlier centuries, was, in effect, indirectly, 
and under an illusory name and theory of jus- ' 
tice and freedom, fostered in the 19th century 
by Adam Smith’s school. 

The existing conditions, however, soon st Simon, 
came to be formally questioned and criticised 
by thinkers and writers. The 'problem that 
attracted the notice of social philosophers was 
that of the liberation of the labouring class 
and, particulac|||, of the industrial lobourers, 

19 
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St. Simon (1760 — 1835) felt aggrieved by the 
inordinate value attached and excessive favour 
shown by the State and the Law to the royal 
family, the officials and the capitalists, and 
their undue apathy and neglect of the classes 
who live upon their labours and talents. He 
proceeded to show, by logical and historical 
disquisitions, that the industrial class in the 
largest sense of the term, including scholars, 
artists, cultivators, manufacturers, labouring 
classes and merchants, constitutes the core and 
mainstay of the society, and provides it 
with its means of subsistence and other neces- 
saries, as well as with its luxuries and aesthetic 
and cultural requirements. What would hap- 
pen in France, (he asked), if all these produc- 
tive. classes were lost to the society ? and what 
if we lost the nobility and the capitalists in- 
-tersd? In the latter case the gap would be 
■-asily filled up by others ; but in the former, 
France would lose her soul and die out. 1 1 
was a matter of shame and regret that the most 
numerous, necessary and useful class in society 
should also be, under the system then existing, 
the poorest class, and should be reduced, due 
to their want of money and credit, to a position 
of disadvantage and subserviency to the capital- 
ists and bankers. Society should therefore be 
reconstructed so that this most important section 
of the community (the 4th estate) may be raised 
up with regard to th^ir moral, intellectual, 
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and physical condition and freed from their 
economic bondage under a guarantee to give 
“ to each according to his capacity, to each 
capacity according to its achievements.” 

Dr. Berolzhmeir thus describes the new 
movement ; “ The object was the emancipa- 
tion of the fourth estate — the liberation of the 
labouring class and particularly of the indus- 
trial labourer. While the emancipation of the 
third estate, tlie establishment of a free e-las'^ 
of citizens was essentially a political move- 
ment and proceeded by overcoming the domi- 
niance of the Catholic Church, by abolishing 
the feudal system and by giving all citizens a 
share in the government, the emancii>atiuu of 
the fourth estate was essentially an ecoiioiriK’ 
one. The issue in the former was primal ih' 
that of a political, in the latter, that of an e(.o- 
uomic enfranchisement The motive of the 
civil emancipation was the desire for povver ; 
the emancipation of labour, at least in its 
origins, grew out of the struggle for existence. 
The several political agitations, from the 
beginning of the sixteenth to the close of the 
eighteenth century, as likewise the uprising in 
the year 1848 aimed to secure a proper recog- 
nition of the citizen in the government. The 
purpose of the economic political movement 
that was inaugurated towards the close of the 
eighteenth century was to protect the prole- 
tariat from material and moral starvation ; yet 
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naturally this economic trend was not uniform- 
ly prominent in tlie several expressions of the 
movement ” ' 

The situation, indicated above, demanded 
a fresh enquiry and study along new directions, 
and new methods which would lead us to more 
tangible and practical legal and legislative 
principles and policies with reference to the 
changing, ever shifting conditons and needs 
of tlie civilised societies of tlie world. The 
civilised world was no longer satisfied with an 
ideal static principle deriv'cd deductively 
Irom an abstract tlieory of nature which was, 
on account of its highly speculative character, 
hardly satisfactory even as a theory of the fun- 
damental basis of law and society, and much 
less in so far as it proposed to point out . a 
visionary and utopian ideal to be realised in 
society and law by revolutionary changes. 
The changes and revolutions carried out under 
its influence, were themselves found to bring 
fresh evils in their wake. What was required 
was a logical explanation of the developments 
in socia-1 structure, economics, science, com- 
merce and inventions, and practical hints re- 
garding the legal ethical and political stan- 
dard, based on sound knowledge, as would 
work well, peacefully and without sudden and 
spasmodic changes and revolutions, for the 
practical control and regulation of the new 


* Lf;g. Phifubophicb, Ch! Vl^ p. 261.- • 
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aspirations and movements, tliat were called 
up by the developments in science and art. 

The higher intellects of the civilised world 
now turned to History and the Historic concep- 
tion for theoretical enlightenment and practical 
guidance. Even here we find a branching out 
of thought in the philosophical and empirical 
directions, but the two kept touch with each 
other, and they may be regarded as complemen- 
tary phases of a line of enquiry and thought 
which, while it had its root imbedded in the 
distant past, now rose into prominence after 
the high tide of rising nationalism and specula- 
tion had spent itself in the overstrained abstrac- 
tions of Kant and his Formal school in the vain 
search after “ ultimate realities.” For the 
present we shall confine our study to the latter, 
i.e. to the juristic theories of what is known 
as the German Historical School. 

Positive law, it was now apprehended, 
was to be studied and understood not with re- 
fernce to any lofty, abstract, eternal, specula- 
tive and unchanging reality or principle serving 
alike as its foundation in the past, its support 
in the present, and ultimate goal in the 
future, but with reference to its concrete his- 
toric forms for an explanation of their basis and 
growth. Historical research, especially in the 
direction of Roman Law, had already been under- 
taken on an extensive scale by the French jurists 
with Cujas at their head in the i6th century. 
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The old juridical Roman Life was sought to 
be reconstituted from the archives of history 
and law. In the 17th and i8th centuries this 
spirit of research was extended to other coun- 
tries as well, notably Italy and Germany, and 
we have the three great names of Vico (1668 — 
1744 ), Montesquieu ( 1689 — 1755 ) and Herder 
(d. 1803) from Italy, France, and Germany, who 
helped in evolving the historic conception or 
the philosophy of history as applied to the 
development of Law. Vico sought the philo- 
sophy of “Becoming” and of “Being,”' the 
immanent principle or reason in cosmic reality 
and history which develops step by step, first in 
inanimate nature, next in lower animals, and, 
lastly, in human reason. Man’s thought, which, 
Descartes, by his celebrated dictum {cogito ergo- 
sum) put forward as the certain basis of know- 
ledge, is but a product of a long course of historic 
development, and can not explain itself ; nor 
can it disclose, by itself, the inner reality or 
truth about the Ego, the world or God. For 
the “reality” or truth we must go beyond what 
we, for the time being, feel as certain ; because 
the “ certain ” is but part of the cosmic reality 
or truth — only a phase which the latter attains 
in course of the historic development of the 
world. Positive Law represents what is certain 
or actual, for the time being, in a given society, 
andbased on authority, and is commensurate 

* Or rdther of “ Bcinj; ” d3 it is realised in the ' Becomin|^ ' 
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with man’s knowledge, will and power, as deve- 
loped at the tiu.e, directed towards the attain- 
ment and equal distribution of what is then re- 
garded as useful. Utility is thus the occasion and 
not the cause of the Law. Positive Law is always 
in a stage of transition, and the best form of it 
is that which is not strict, iron clad or cramped, 
but is easily amenable to development. The 
cause of the Law • lies buried in reality, the 
principle or reason which has to be reached by 
examining the “ certain ” series of positive laws, 
in the shape of custom and legislation, through 
which mankind lias passed in the course of his- 
tory ; for it is through the ‘ certain ’ that the 
reality or truth has to be attained. For the Phi- 
losophy of Law, we must go back to and begin 
from the earliest phases, with the very beginn- 
ings of nations, and not, like Grotius and his 
school, from the middle, after nations had been 
formed and were on the verge of civilisation. 
Vico tluis slums not only Natural Law” 
which is law without history and immutable, 
and, besides, based on speculative ideas (regard- 
ed ascertain) and innate traits of human nature 
or reason only at a particular stage of human 
history, when man had already become 
civilised and philosophic, but also the view' 
which, content only to notice the variations of 
of positive law without searching for any 

* e,g. The Eng^lish theory that makes it dependant on the will of 
the legislator, 
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explanation, regards it as nothing but a rela- 
tive entity. 

Montesquieu was honoured by Sir Henry 
Sumner Maine’ as the first jurist who, in his 
“Esprit des Lois ”, published in 1748 prior to 
the French Revolution, had recoiled from the 
assumptions made, without scrutiny in his time, 
on ‘ Law of Nature ’, and proceded on the His- 
toric method “ before which* the Law of Nature 
never maintained its footing for an instant.” 
The book became very popular for its political 
significance — for the division, which it ad- 
vocated, in the cause of the liberty of the 
people, of the persons of the state into 
departments so that they may act as mutu- 
al checks and restraints against Govern- 
mental tyranny! But as an exponent of the 
historical conception, his position is far below 
that of ^hco. His work makes a monuments 
display of research into the institutions ani 
laws of all grades and kinds of human societ' 
in almost every part of the world ; and tie 
avowed object is to found “ the spirit of tie 
law” on the certain observed and historial 
facts instead of on mere speculation. In he 
language of Vico, this amounts to an atteipt 
to find the “true” immanent in a variety "'6. 
phases of “ the certain.” As a theorist of Law, 


> See as to the value of the Historical School and especially its 
method— Leonhard— the Historical School of Law, 7 Col. L. Review, 
PP- 573, 577* 
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however, Montesquieu’s conclusions are barren ; 
for he does not go beyond the suggestion “ that 
laws are the creations of climate, local situation, 
accident or imposture.” He overestimates the 
force of the accidental and external causes 
in the shaping of the law, and underestimates 
the stable and inherited qualities of human 
nature or the race which go to form and 
develop the law, at least by far the greater part 
of it, along certain and definite lines inspite 
of these changing outward influences. Comte 
noticed Montesquieu’s lack of a true conception 
of progress, and pointed out that, in some 
instances, history shows variations while 
climate remain unifrom and vice versa. Sir 
Henry Maine also remarks ’ : — “ Many of the 
anomalies wliich he parades have since been 
shown to rest on false report or erroneous 
construction and of those which remain, not a 
few prove the permanence rather than the 
variableness of man’s nature, since tiiey are 
relics of older stages of the race which have 
obstinately defied the influences that have 
elsewhere had effect. The truth is that the 
stable part of our mental moral and physical 
constitution is the largest part of it and the 
resistance it opposes to change is such that, 
though the variations of human society in a 
portion of the world are plain enough, they 
are neither so rapid nor so extensive that their 

‘ Ancient Law, P. 1 16. 
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amount, rharacter and general direction can 
not be ascertained. An approximation to 
truth may be all that is attainable with our 
present knowledge, but there is no reason for 
thinking that it is so remote or (what is the 
same thing) that it requires so much future 
correction as to be entirely useless and un- 
instructive.” Montesquieu undoubtedly demons- 
trated the relativity of law and held that law 
should an > ,ver the needs of each country and 
age ; but he did not attain any unity or 
philosophy underlying this relativity. 

In Germany the historic conception was 
taken up and developed in the latter part of 
the i8th century by Herder, and his chief prose 
work “ Ideas on the Philosophy of the History 
of the human race” heralded the advent, in the 
19th century, of the celebrated German Histori- 
cal school represented by Hugo (1798-1844), 
Savigny (1779-1860) and Puchta (1798-1846)' 
Schelling had indeed, from the philosophical 
stand point, already conceived the historical 
idea and its application to law, and in fact 
inspired much of the views and lines of thought 
of this school ; but the lattrr chose to proceed 
empirically and inductively from facts of 
history to principle.s. This School recognised, 
like the scliool of Natural Law, that law is in 
part necessary and independent of human will 
but, unlike the latter, sought for an explanation 


^ l-ahrbiich pub, 1809. 
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of the same from the regularity of law’s 
developments as observed in the historic 
evolution of the actual legal systems, without 
recourse to any speculative apriori hypothesis. 
Metaphysical deductions, said Hugo, are 
pertinent only on their formal side ; the conleui 
must be derived from experience and history. 

Gustave Hugo assailed the opinion then > Hu^c 
current that law is simply a result of legisla- 
tion. Law in fact is formed in all states, in 
its earliest stages, independently of legislation ; 
and nothing can be more conclusive on this 
point than t'ne evidence of the history ol 
the two most comprehensive and advanced legal 
systems of the world viz.y those of, Rome and 
England. The Common (customary) Law of 
England and the Equity Law of both England 
and Rome were formed and developed i ndepeii 
dently of legislation. The sciences articulating 
the systematised knowledge and civilisation of a 
people constitute a part of the language of the 
people; and this is especially true of those sciences, 
which, like the positive law, are conected with, 
and have a direct bearing on the special manners 
and customs of the people (which vary with 
the special national genius -of each people). 

Now, the language of a people as well as its 
manners and customs had formed themselves his theory 

, , #. of the origin 

naturally, without enactments or cornmands oi of Uw. 
any divine or human legislator, or contract of 
the members universally agreeing to abide by 
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a common set of words or mode of special con- 
duct definitely selected for the purpose ; and this 
is the same with law. The Positive Law of a 
people also, like its language and manners, forms 
and developes itself as suited to the circums- 
tances and courses of conduct happening or 
obtaining in the life’s history of the people — 
in the natural course of tlie unfolding, deve- 
lopment or self-realisation of the national 
spirit or genius. 

Hugo pointed out that the essence or 
most important factor that goes to constitute 
the legal order in a society is its general ob- 
servance by the bulk of the community— its 
harmony with the permanent sentiment and 
practice of the people. Enacted laws which 
arbitrarily introduce a new order m society 
not attuned to the national spirit are often 
disobeyed by even well .disposed law abiding 
citizens ; so that, if the object of positive 
written law is to make the law more exact 
and its observance more certain, the rulin' 
acted by the Government in contravention o^i^e 
popular spirit and custom, and hardlyobseygii 
or executed in society, cannot properly be^e- 
garded as part of the laws of the land 
those laid down by the people for their 
guidance and unformily followed in pr^iice. 
The Law forms somewhat like the^ rules 
of the wellknown games of a people, j^ost of 
these rules have been established little ]ittle 
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by the successive resolution of doubtful ques- 
tions in particular cases. This makes case-law 
the normal process of the formation and 
development of law. 

Savigny, regarded by some as the greatest ^ 
jurist of the 19th century, advocated the his- 
torical doctrine in connection with the great 
problem of codification in Germany that 
came up in the wake of the political changes 
brought about by the Napoleonic wars. 
During the period of the French domination, 
the h rench Code (Code Napoleon) had been 
administered in some places in Germany, and 
its marked superiority in many respects over 
their own law (consisting of the Prussian Land 
kecht, tlie isolated statutes of the different 
states and the customary laws) was necessarily 
patent to tlie German lawyers and adminis- 
trators. On the restoration of independence, 
public opinion came to be divided among 
jurists and legislators in Germany as to 
whether it would be proper to go back to the 
old order of things or to build up a single 
unified national code on improved lines in- 
corporating the excellencies of the foreign laws 
to make up for the deficiencies of their own 
system. There could be no doubt as to the 
deficiencies themselves. The old codes, super- 
annuated and defective in form, consisting 
mainly of a series of separate antiquated 
enactments of the Emperors and Princes of- the 
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feudal days without any unity or coherence, 
and a body'of common law — a curious mixture 
of the principles of Roman Law (not as it stood 
in its classical days, but under a form assumed 
during the final decadence of the Roman 
Empire) with a sprinkling of the old Germanic 
customs — did not at all satisfy the requirements 
of modern conditions. The Roman I^aw itself 
was not sufficiently and accurately known due 
to discrepancy of the texts : so that the laws 
wefe both hopelessly inadequate and uncertain. 
Thibaut (1771 — 1840) stood for codification 
while Savigny opposed it. I'he idea behind 
Thibaut's project of codification involved two 
assumptions: — (i) that the Law may be made, 
by enactment, just as the legislator wills it to 
be ; (2) that a Code may be framed enunciating 
legal principles which would not require any 
modification and would be perfect and all com* 
prehensive and applicable to all peoples and all 
times. In his “ Vom Beruf ” (published, 1814) 
Savigny combated both of these assumptions 
with great vigour and insight. 

Like Hugo, Savigny also likens the law 
of a people to its language. Neither depends 
on chance or human choice, i.e., the voluntary 
will of the different individuals who compose 
a people. “ These phenomena — Law, language 
custom, Government — have no separate exis- 
tence ; there is but one force and power in a 
people bound together by its nature, and only 
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our minds give them separate existences. 
What makes it a single whole is the common 
conviction of the people, the like feeling of 
inner necessity to which all attribute a contin- 
gent and arbitrary origin.' ” This, together 
with a passage shortly following it in his Vom 
Beruf puts in a nutshell the fundamental 
thought of the Historical School. “ The organic 
evolution of Law with the life and character 
of a people develops with the ages ; and in this 
it resembles language. As in the latter, as in 
Law, there can be no instant of rest, there 
is always movement ; and development of Law 
is governed by the same power of internal 
necessity as simple phenomena. Law grows 
with a nation, increases with it, and dies at 
its dissolution and is a characterestic of it.’’’ 
In support of thi'^ position Savigny argues, 
that Law is prehistoric in all societies, found 
already established like their language, 
manners and political organisation, even in 
those remotest periods of their history in the 
past of which we can gather any information 
or proof; and also like the latter, is stamped 
with the special national characteristics of 
each. All of these, including Law, are conse- 
quently natural manifestations of popular life 
and by no means product of man’s free will 
(which must have a historical beginning at a 


* '‘\*oin Beruf ” pub. 1814. ^rd edn., Heidelberg 18401 p, 8 
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certain point of time) ; in our consciousness, 
the notion of positive Law is always connected 
with that of necessity which would be impos- 
sible if Law were a creation of our free will. 

The Law, like the Ian»uag:e of a people 
pre-supposes a spiritual unity which must be 
the basis of communal life. An indeterminate 
accidental aggregate of men without this unify 
can not have a common language^ law or 
customs. No mutual intercourse or dealing of 
the individuals would be possible in such an 
aggregate — no common life, nor its regulation ; 
in fact such an aggregate would have no 
reality at all. Whenever we see men living 
together we find them forming a spiritual 
unity, and this popular spirit manifests itself 
in the use of a common language and in the 
force developed as Law capable of satisfying 
the need for the regulation of their common 
life. This spiritual unity of popular con 
sciousness is not limited only to the living 
members of the existing generation, but 
embraces also successive generations, the future 
as well as the past. It is preserved by tradition 
and is slowly, regularly and unconsciously 
developed in the people through the slow and 
insensible course of successive generations in 
the forms alike of language and Law. Law is 
thus considered by Savigny as a product of the 
people’s life — as a manifestation of its spirit. 
It has its source in the general consciousness 
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of the people, where, at first it appears to the 
people, then not rich in ideas, as an object of 
immediate belief — as simple rules or principles 
necessary for the regulation of the vital condi- 
tions of social existence and embodied in the 
material form of current legal formulas, or rather 
as a series of symbolic actions which accom- 
pany the creation and cessation of legal 
relations. These forms tend to give the Law a 
fixed form or solidarity which persists in later 
epochs just as Grammar does in the case of 
language. 

As in the case of language, and the other The develop, 
manifestations of social life, the lav.' develops 
in the earlier stages spontaneously and uninter- 
ruptedly under the same principle of internal 
necessity which explains its first appearance. 

In a civilised society, however, the different 
sides of national activity, hitherto devolving 
upon the people as a whole, individualise and 
separate from each other, and are taken up by 
different classes or sections of the people like 
the jurists, linguists and scientists, each class 
being henceforth exclusively occupied with its 
own specially assigned function. In the hands 
of specialists. Law — and here also like language 
and the sciences — becomes richer in ideas, more 
complex and technical. It now assumes a 
variety of aspects — political and technical. 

Now “ there is, so to speak, a double existence : 
on the one side a general national life, on the 
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other the distinct science of the jurists. The rela- 
tion of law to the general life of the people might 
be called its political element ; its connection 
with the juristic science its technical element. 
The correlation of these two elements varies 
with the elements of the life of a people but 
both participate more or less in the develop- 
ment of law.” * Savigny illustrates this 
position from the history of Roman Law by a 
comparison of its early simple foundations— the 
family law and the property law of early Rome 
grown out of the general consciousness of the 
pieople from before the time of the Twelve 
Tables — ^and the complex and technical law 
of the Pandects. 

The fondness of the founders of Historical 
Jurisprudence (Hugo, Savigny and others) for 
Roman Law, — an intimacy grown out of their 
profoundest researclies into the Roman Law in 
all its historic phases including those of the 
glorious classical period when it reached its 
perfection, — may have given rise to .another 
tenet, which, though not equally important and 
relevent for the purposes of general jurispru- 
dence, was nevertheless almost equally charac- 
terstic of the Historical School, at least in its 
earlier stages, w«., that the Roman Law should 
be accepted by modern nations as their normal 
law. On account of its inconsistency with the 


* Korkunov — Theory of Law, p. 151, 
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Other theories of the Historical School it 
olferred a reasonable ground for criticism to 
the philosophical jurists of the Organic school 
who while accepting and developing the 
organic character of the connection between 
law and the other forms of human culture 
(such as language, religion, science and 
morality) as preached by the Historical School 
demurred to its undue and exclusive partiality 
for the Roman Law. ' 

Puchta (1798-1856), a disciple of Savigny, 
in following up his master’s historical treat- 
ment of the subject of the origin and develop- 
ment of law, begins with the Biblical account 
of the origin of the human race. ’ First, we 
find the family group formed from the start, 
and consisting of the first human being, the 
wife formed out of his rib, and their descendants. 
Then the family multiplied and divided into 
several families which formed a tribe or people 
and this in its turn, by a similar process, grew 
into several tribes or peoples. 

Thus we see that men never lived without 
forming some natural organic unity. This 
unity, founded upon a common origin, is not 
merely physical, i.e., one of kinship or common 
parentage of the early members, but also 


' Cf Abrens— •' Nature Recht” 6th Edn. (1870.1871) i Bd., p. 173 
#1 Mg. 
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spiritual, which accounts for the natural agree- 
ment or unanimity of the members which 
constitutes the general will of the people. 

Puchta develops this doctrine of general 
will in his elaboration of the theory of the 
state and the Law. The people as a natural 
unit or group is an uncertain assembly in a 
state of fluidity without any organisation or 
body, such as is necessary for a definite course 
of combined action on behalf of all its 
members. The general will, in such a commu- 
nity, can at most exercise only an indefinite 
influence over its members in the shape of a 
natural inclination (arising out of their 
common origin) shared in common by all ; but 
this influence is too weak to control effectually 
the individual activities directed against the 
current of general will or opinion under the 
stress of some predominating self-interest. It 
is the manifestation of this conflict between 
the individual will, swayed only by self interest, 
and the general will, shared in by the individual 
himself (for he automatically knows and feels 
that, but for this conflict, he would have liked 
to behave or act differently and that such 
course if followed, would have secured harmony 
w ith others, and the approval of all the members 
as well as of himself), in the life of a people 
that brings out the idea of Law. Where there 
is no conflict at all, due either, to the non- 
existence of any other will than the individual 
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will, (e.g., where there is only one man), or to 
one will completely overcoming the others 
(as where there is only one family and no 
people, and the will of the head, either a 
husband or a father, is the sole dominant will), 
there is no law. It is only in a people consist- 
ing of several men and families that the conflict 
of wills appears which is necessary for the 
formation of law. But even that is not suffi- 
cient ; the people as an unorganised natural 
unit can only generate the general will which 
carries with it a mere conviction as to what 
is the law, and exercise, as-explained before, 
just a mere indefinite influence on the members ; 
but in the absence of an organised body (just 
as the individual will can not be realised in 
action without a physical organism or body), it 
can not be executed or realised, i.e., enforced as 
law in the society. Positive Law must be 
something realisable in action, in its protection 
and enforcement, regularly and methodically 
sustained under an organic system maintained 
to carry out the general will. This is how 
the general will of the people, which, itself the 
result of natural unity, had created the law, 
is impelled by the necessity of popular life to 
form the state, i.e., a political (artificial) organi- 
sation or body as the organ of its expression. 
The organisation of the peoples is usually 
accompained by a delimitation of their terri- 
tories and the law now becomes a tangible 
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and workable organic system. Thus it is 
inaccurate to speak either of the people (as the 
natural unit) or of the state (as the organised 
unit) as the source of law. According to Puchta 
the former is the causa instrutnentalis and the 
latter the causa principalis of the law. The 
source of the law is indeed antecedent to the 
state but there is no law before it, i.e., the 
state’s creation. 

In order to appreciate at its true value the 
contribution of Puchta to the theory of Law 
it is desirable to compare somewhat closely the 
respective positions of Savigny and his disciple 
wherein they are not quite at one with each 
other, Savigny lays stress on the necessity of 
popular communal life, of mutual intercourse, 
and, with it, of the curtailment of individual 
freedom of action for the sake of social soli- 
darity, as the source or cause of Law, No 
doubt he refers to the spiritual unity or the 
general popular spirit, as subsisting in men 
associating with each other and forming a 
community, but he regards it as lying in the 
consciousness of the individuals composing the 
people, rather than as the will of the whole body 
existing apart from and independently of the 
individuals. We have, according to Savigny, 
first, the popular life as a communal existence 
shared by the individuals (urged on, no doubt, 
by the inherent necessity of their social 
instinct) ; next the necessity of abiding by a 
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principle of mutual accomodation and harmo- 
nious action for the purposes of such life, felt Puchta’s 

... , . ... . r organic con* 

alike and m common in the consciousnesses of ceptionor 
each member, which, as a whole, represents the 
popular consciousness ; and, lastly. Law arising as an obj^'-* 
out of this consciousness. Puchta attaches fhe'soureeof 
greater weight to this conception of spiritual 
unity, and viewing it from a somewhat philo- 
sophic standpoint (viz., the organic conception 
borrowed from Schelling), regards it as the 
necessary manifestation of a force acting in the 
organism of popular life and existing indepen- 
dently of the consciousness of the individuals 
who make up the people. This force is objecti- 
fied or personified as the popular mind or will, 
which exists, according to Puchta, antecedently 
to all. Like the soul in the individual 
organism, it produces and accounts for the 
spiritual unity, t!ie popular life itself, and its 
necessities felt in individual consciousness, as 
well as the Law. Law, according to Puchta, 
proceeds from the popular spirit (general will) 
like a plant from the germ with its form and 
line of development fixed in advance and 
independently of the common life. Neither the 
common life nor the individuals participating 
in it take any active part in its formation. The 
common life itself is rather shaped by the 
general will which is the Law and the indivi- 
duals are only its passive bearers. Both Savi- 
gny and Puchta are agreed in tracing the law 
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to a source antecedent to the state ; but while 
Savigny seems to be more inclined to find the 
source in the popular life or common cons- 
ciousness, Puchta goes one step further back- 
ward into the popular mkid, will, or genius 
as the real active agent which expresses itself 
in the common life and consciousness and gives 
characterestic shape, form and colour to both in 
accordance with its inner nature ; — characteris- 
tics which alike mark and distinguish the 
nation, its life and law, and which it is not in 
the hands of the individuals to make or 
unmake. Savigny and Puchta are equally at 
one, as we have already seen, in regarding the 
state as essential to law, i.e.y the Positive Law ; 
Savigny in fact points out (and in this, conclu- 
sively refutes the theories of social compact) 
that a people, by itself “an invisible natural 
whole “ never exists as such without its bodily 
form or organisation, i.e., the state.' The 
antecedence of Law (minus its bodily form) 
and of its sources to the state, spoken of by the 
Historical School, is to be regarded more as a 
logical than as a historical antecedence. 

nirwiiiof the Puchta’s next important contribution to 

individual. jurisprudence is his analysis of the will of the 
individual as a member of society into its two 
y fold aspects — individual and general. In so 
far as his will reflects the general will, he 


^ See Holland. Jurisprudence^ Ch, IV, 
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becomes a legal person, participates in the 
formation and development of law, and as 
himself the source of his own law, is free and 
independent. This duality of will — participa- 
tion or conscious reflection in the individual 
of the general will and the voluntary control 
by the members of their individual wills by 
their general will when the two are in opposi- 
tion to each other — is essential for law. When 
the dominating will in a society is wholly 
foreign and not reflected or participated in by 
the members — as sometimes happens after a 
conquest in war — the rule is one of natural 
brute force and not of law ; since it could as 
well enforce what is not law. Law is born in 
the social body itself which is governed by 
it — out of the opposition between the indivi- 
dual and the general will of the members 
themselves. The “ general will ” of the indivi- 
dual itself is a composite entity — partly foreign 
and exterior, and partly the individual's own 
will based upon his personal convictions — both 
acting in unison as one will. The rule laid 
down by this will to control the individual 
(self-seeking) will of man is law ; it is not 
foreign or arbitrary, but implies juridical 
liberty. 

The key to the main positions taken up 
by Puchta with reference to Law, its nature 
and origin, as indicated in the above two 
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paragraphs, which sotn ewhat distinguish him 
from the standpoint, representative of the 
Historical school, of his master (Savigny), is 
that Puchta, in viewing the people and the 
popular will as organic units, puts the indivi- 
duals into the back ground and minimises 
their importance, qua individuals, as the 
sources or authors of law. In conceiving the 
general will, he holds up the society as an 
organic whole or unit and puts it in the 
forefront at the source of law and jurisprudence 
more prominently than Savigny had done. 
While keeping to the historical method, he 
marks a distinct advance of legal theory over 
the individualistic position of the Historical 
school typified by Savigny and his predecessors. 
Towards the middle of the 19th century this 
tendency to depart from the individualistic 
y)osition was already in the air and visible in 
all th(" spheres of tliought — in jurisprudence, 
philosophy as well as in economics. Traces of 
it could be found in the Formal school after 
Kant. Savigny’s “ popular consciousness ” 
was conceived more as a mechanical enumera- 
tion of the consciousnesses of the individuals. 
Puchta’s “popular will” was an independent 
entity or unit set rather in opposition to or 
over the head of the individual wills. In this 
respect, law is set off against morals. The 
Law arises out of the conviction of the people 
as a whole ; but moral convictions may be 
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entertained by the individual, the family or 
the people.' 

The services of the Historical school of 
jurisprudence may be summarised as fol- 
lows : — (i) They turned the tide against a 
jurisprudence which had no touch with the 
realities of life — a crude doctrine of Law of 
Nature as it stood in its first phase or stage, 
and that of social compact, — by pointing out 
that the juridical speculations upon imaginary 
states of mankind (not substantiated by 
history), without showing how the realities of 
legal ideas, rules and institutions, like property 
possession or inheritance, take birth and are 
regulated and developed, are useless and mis- 
leading. (2) They applied the historical con- 
ception (that of regular historic evolution of 
every human institution) to the study of Law 
and its practical fundamental ideas, principles 
and rules, and sought to base conclusions 
regarding their nature, genesis, and mode and 
laws of development on the certain and con- 
crete facts of popular life established by history 
instead of on mere speculation. (3) They ex- 
plained the element of “ necessity ” or “ obliga- 
toriness ” of Law by a better theory of its 
origin and historical development independent- 
ly of individual wills than the doctrine of 
Natural Law and social contract, because it 
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was based on certain facts of history ; and thus 
the latter doctrine which had served for a 
logical explanation of this element was no 
longer indispensable. (4) By advocating the 
theory that Law is found and not made — that 
it is a historic product of popular life slowly 
regularly and imperceptibly evolving along 
definite lines in accordance with the genius 
and spirit of the race, and incapable of being 
suddenly and spasmodically changed and put 
into new shapes and forms (however ethically 
meritorious they might be) by the arbitrary 
will of the legislator, they represented a safe, 
healthy and orthodox line of thought and 
resisted the tide of revolutionary ideas and 
aspirations that had fostered round the 
doctrine of Law of Nature, and, after having 
been instrumental in bringing about the 
political, social and economic revolutions of 
the latter part of the i8th century and their 
accompanying evils, had, instead of spending 
itself, seemed rather to have gathered strength 
through the jglation of success. (5) Though 
somewhat unsuccessful in this direction, they 
sought, by their theory that Law is not a code 
of absolute immutable principles, to warn the 
enthusiasts of legislation against the fallacy of 
supposing that a code could be made as perfect 
and comprehensive as would meet the legal 
requirements of all peoples and all ages ; and, 
by establishing that law, by its very nature, 
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must be always in a state of spontaneous flux 
and growth, explained that codification not 
only introduces forced changes into the present 
state of the laws but also prevents their healthy 
natural development by putting them into a 
rigidly fixed form. 

But the Historical theory had also its^ 
defects ; and this is why it did not succeed in i 
crushing the doctrine of Law of Nature nor 
that of the arbitrary formation of Law alto- 
gether. To prove, in opposition to the school 
of Law of Nature, that Law is not eternal and 
immutable, it preached and established the doc- 
trine of its relativity to the people or society, — 
the popular spirit or genius. The relativity of 
Law, as upheld by the Historical theory, was 
partial, coming, midway between the theory 
of universal and immutable Law of Nature and 
the theory of absolute relativity advocated by 
those who affirm that Law is the product of 
the will of the state exercised either arbitrarily, 
or as influenced by climate, time, place or 
environments. On the one hand, certain neces- 
sary and invariable traits and elements notice- 
able in all the legal systems of the world, 
especially in the modes of their evolution and 
development, and indicative of their basis in 
some universal characteristics of the human 
race not limited to any particular nation or 
people, are left unexplained. Prof. Korkunov ' 
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observes : — “ It does not determine the connec- 
tions between what is national and what is 
universal. But it is precisely in the develop- 
ment of law that one observes some common 
characteristics in spite of the complexity of 
national legal systems. Legal development 
in the most different peoples presents always a 
certain uniformity.” On the otherhand, in 
assuming that, within the sphere of a given 
nation or people, the inner characteristics of 
law and its development are wholly fixed and 
pre-determined by the national spirit or genius, 
as those of a plant are determined by its seed, 
it understood historic develppment in too 
narrow a way. It regarded the advance of 
legal ideas and principles as organic and not 
as a progressive and creative development. 
The type itself was taken as rigid and in- 
capable of change or evolution, and all subse- 
quent development as merely an elaboration of 
what was already in the law in a latent or 
embryonic form. This precludes the possibility 
of any purposive improvement in the law. It 
conceived the 'popular mind as incapable of 
changing or evolving itself by reception of new 
ideas foreign to its original constitution. In 
repudiating the theory of the arbitrary forma- 
tion of law, it goes to the opposite extreme of 
regarding individuals as passive automatons 
whose individual consciousness, will or interests 
counted for nothing in the formation or 
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development of the law. The human mind, and 
its manifestations in human institutions and 
legal ideas, are thus placed on a level with that of 
plant or animal life, and all intellegent attempts 
at the amelioration of the law are discouraged 
as abortive. The popular spirit or genius, upon 
which so much stress is laid, is, moreover, taken 
for granted without any explanation as to how 
it is formed ; and once the distinctive features 
and elements of the popular spirit are detected 
(by a historical examination of its manifested 
forms and developments), all subsequent deve- 
lopments and improvements of the law of the 
people are supposed to be unalterably fixed by 
inexorable necessity and logic, and, therefore, 
capable of deduction like the rules of higher 
mathematics from its first principles. This is, 
in fact, exactly what was assumed by the theor- 
ists of Law of Nature when they sought to 
deduce the whole Code of Nature from some 
supposed characteristics of human nature or 
from some fundamental principles or postulates 
of human reason ; the only difference being 
that the latter sought to arrive at a universal 
code for the whole human race, while the former 
restricted the operation of the legal principles 
and rules deduced from the supposed nature 
of the national spirit to the particular nation 
or people in question. The Historical Theory, 
in so far as it encourages the deduction of 
legal principles from this assumed idea or 
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conception of the popular spirit or will, and 
their practical application to concrete cases is a 
“ theory of conception ” very much like that of 
Law of Nature.’ On account of this initial 
error their conclusions were faulty and incom- 
plete. They were correct so far as they went ; 
but they did not go far eno ugh when they 
proposed to find a solution as to the ultimate 
foundations of law ; and they were mistaken 
when they assumed that, given the law as it 
was at the root, the subsequent forms and 
developments were only to be ascertained by a 
process of deduction. 

I have already told you that the necessities 
and considerations that led to the rise and 
growth of the Historical School and theory of 
Jurisprudence, founded on the empirical- 
historical method, also moved the Philosophical 
school after Kant to recast and remodel their 
points of view and lines of enquiry and to 
reach better results. The Formal theory of 
Law was too abstract and too utopian. 
However lofty as regards the ideal, and logically 
acute and metaphysically sound with reference 
to the ultimate foundations of the law, the 
Kantian legal philosophy did not concern itself 
with the evolution of law, or the course of 
development of the society or the social order 
with which, jurisprudence must be, above all, 

' Bekker^-quoted by Bcroliheimer— p. 214, Bergbohm— Jurispru- 
dence p. 1X| pp. lopi 522, 
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associated, if it is to be of any practical value. 
We accordingly find that, while or even before 
Hugo, Savigny and Puchta were elaborating 
their historical theory of law and its develop- 
ment along empirical lines, the philosophy of 
Law was being directed in its own way 
towards the same question of the historic 
evolution of the universe, and along with it, of 
human institutions and Law. The difference 
between the two schools consists in this, that 
the Historical school sought out a principle of 
evolution and theory of law which is limited 
to each race without aspiring to an explana- 
tion of the characteresties of social and legal 
evolution common to the whole human race ; 
and their procedure was mainly based on the 
facts of history which, though they were 
interpreted by the light of some sort of philo- 
sophical or metaphysical theory (and this, in 
the philosophically surcharged atmosphere of 
Germany was unavoidable), were mainly 
gathered by the empirical process of observa- 
tion and historical research ; while the Philo- 
sophical school sought for a universal doctrine 
of historical evolution of the world, including 
the human race and its laws, from some univer- 
sal and ultimate metaphysical source, prius or 
background of the manifested worlds of mind 
and matter evolving along lines fixed by its 
own inherent nature. Schelling, Hegel and 
Herbart, especially the first two, stand out as 
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most conspicuous in the first half of the 19th 
century as the leading exponents of this philo- 
sophy of evolution. Each had his own 
characteristic way of grappling with the 
problem and laying the foundation of a different 
school of Philosophy, They may be respectively 
taken to be the founders of the Organic, the 
Metaphysical (dialectical or logical) and 
Mechanical — Aesthetical philosophies of world 
— evolution (including Law and its historic 
developments). 

Of the post-Kant ian schools of Legal 
Philosophy', that which stood closest in touch 
with the Historiial School and had in fact 
inspired the latter with the historic idea of 
organic development was that of Schelling. 
Fichte, Schelling and Hegel may be respectively 
described as the exponent of subjective, realistic 
or objective, and absolute idealism. Fichte put 
into the greatest promin'^nce the individual ego 
and its free activity' for self-realisation as the 
central point of his theory of knowledge as well 
as of his philosophic system, and set up indivi- 
dual liberty as the ideal of law. He assimi- 
lated objective nature to the subject, and took 
it to be only the negativ'e aspect of the Ego 
(the subject) : so that, for him, the world was 
only a system of individual egos each seeking 
expansion or self-realisation, and Law was the 
moral order which regulated this self-expansion 
of all the egos without conflict and in harmony 
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with each other. Schelling begins, like Fichte, 
with the assertion that cognition is not possible 
without limitation. Mind and matter are the 
opposing forces which, limiting each other, 
result in the cognition of both. Nature is thus 
the counterfoil of mind and the two together 
are united in the absolute. Nature was regarded 
by Fichte as the projection of the Ego. Schell- 
ing regarded Nature and the Ego as the 
complementary phases of the absolute unity 
brought into existence by its disruption. This 
disruption of the absolute into its two opposing 
and mutually limiting aspects of subject and 
object, mind and matter, is due to the necessity 
of its attaining cognition or self-consciousness. 
These opposing aspects are regarded merely 
as the polarities (as in electricity or magnetism) 
of the absolute. Nature is objectified reason 
and mind is subjectified reason ; and they must 
fit in with each other just as the organism fits 
in with the soul embodied by it. The whole 
universe is thus the expression of the absolute 
as a huge organism with its two polarities of 
mind and matter ; and its different forms, 
through the whole course of universal history, 
are different stages in and towards the attain- 
ment or realisation of its ultimate ideal, viz : 
full and perfect self-consciousness. Philosophy 
is accordingly to be divided into the philo- 
sophies of Nature and of mind (spirit). Idealism 
seeks to resolve Nature in terms of mind, and 
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materialism desires to derive mind or intellig- 
ence from nature. Both are, however, but two 
poles of one and the same knowledge (philo- 
sophy) equally necessary and coordinate, 
seeking and leading to each other, v 

Nature as, the visible organism of the mind, 
will be able to produce nothing but what is 
reason and law. It is the business of philo- 
sophy to demonstrate the identity of the world 
of nature and thought, as the outer and inner 
expressions of the absolute. Nature everywhere 
is an oscillation between productivity and 
production — an incessent activity of the abso- 
lute seeking full and infinite expression, but 
retarded by an opposite force which keeps the 
former from exhausting itself by one supreme 
elTort ; and an infinite gradation of senes of 
finite limited products is the result. But for 
this opposing inertia, the infinite activity or 
productivity of nature would have produced 
at once, with infinite velocity, an absolute 
jiroduct, which, for its very want of limitation, 
would be incognizable. The finite products of 
nature, as we see them, are the results of limita- 
tions put by the opposing force with an 
infinity of reactions on the productive activity 
of Nature ; but these products are always in a 
state of flux or evolution, and, as soon as 
produced, are immediately transcended by 
nature in order that the absoluteness of the 
inner productivity may be .satisfied thiough an 
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infinite series of cognizable finite products. 
The retarded effort of Nature to reach perfect 
expression and self-consciousness at first pro- 
duces the finite forms of inorganic nature which, 
rising in a gradient, display first, only passive 
properties, {c.g., gravity or weight), next 
chemical combination {e.g., combustion), and 
the fewer active properties of electricity and 
magnetism, — the last representing the highest 
form of expression of the activity in inorganic 
nature. Rising up then to the organic creation, 
the activity of nature expresses itself, in order, 
in reproduction, irritability and sensibility, 
corresponding to the three active properties 
(tdieniical combination, electricity and magne- 
tism) of inorganic nature. There is thus a 
parallelism or reciprocity between the inorganic 
and organic worlds, indicative of a common 
vitalising active principle generating and 
giving continuity to both and making the 
former subservient to the needs of the latter. 
The same force expresses itself in both, in 
higher potencies in the organic than in the 
inorganic nature. The Absolute, at first an 
identity, in which the duplicity of the opposing 
forces lies latent, split up in the process of 
creation of the world into polarities of opposing 
influences to realise itself in gradually develop- 
ing forms and activities and manifestations of 
the inorganic and organic worlds till the final 
stage of organic development is reached, with 
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the polarities highly potent and clearly distin- 
guishable in the cognition and sensibility of 
man. This makes out the universal organism 
of Nature as schelling conceived it. 

The Philosophy of mind, which, according 
to Schelling, is philosophy of nature turned 
inward, has likewise to trace the history of 
developing consciousness from its most rudi- 
mentary forms and through various grades of 
developing phases till it reaches its highest 
potence. At first the intelligence in its very 
origin is the slave of the object (the opposing 
force). It then has the form of mere sensation. 
Gathering strength in course of evolution, it 
step by step rises to perception (still passive) 
and imagination (productive perception), ex- 
ternal and internal perception (with deduction 
of space and time and the Kantian categories), 
abstraction (distinction of intelligence from its 
own products), and self-conscious will. Reach- 
ing this stage of aloofness or will, it now turns 
to acquire mastery and exercise control and 
disposing power over objective nature (the 
opposing force) and its laws, to become cons- 
ciously productive or creative, and to reach the 
stage of free and conscious self-determination. 
But this again has to be attained through an 
infinite series of advancing stages, for the ex- 
pression of the subject is, even here as always, 
restricted and retarded by the physical anta- 
gonism of nature, as also by other subjects in 
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the moral world ; or in other words, the indi- 
vidual will is restricted by the general will 
in the organism of the universe. 

Now here, the objective environments of the 
individual self-conscious Ego, (e.g.^ the other 
Egos and the external physical Nature) are 
regarded in their totality as the “ general will.” 
This is the opposing force that limits or restricts 
the productive will or activity of the individual 
ego, and their relative strength marks the 
position of the ego in the scale of evolution. 
The feeble, almost extinct, ‘ subject ” or ‘ will ’ 
in an inorganic body is opposed by an over- 
whelming or crushing object or objective will. 
It is accordingly unconscious. The subject is 
free and stronger in man, and the ego here has 
attained cognition. This freedom increases 
and the opposition of the ‘ general will ’ corres- 
pondingly decreases as the evolutic proceeds, 
and the Ego seeks by its free activity to con- 
quer nature. The inanimate nature is con- 
quered by the development of human know- 
ledge and science, and the freedom of the ego 
as against the opposition of that nature, is 
perfected in proportion to the extent of that 
development ; and, so far as the opposition of 
the other egos is concerned, it is conquered 
and the freedom of the ego established by all 
the egos being attuned to the moral order 
which is the “ general will ” or the will of the 
absolute. When this moral order is established 
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there is no longer any conflict between the 
desires and free activities of the different indi- 
vidual egos for self-expression or realisation, 
no opposition between the individual and the 
general will. We have then the ideal state in 
the harmony of freedom, [i.e., of the Ego) and 
necessity (the objective general will of the 
absolute). In this ideal state, every individual 
has the return or fruition of his free activity 
assured to him by the general will which now 
cooperates with him instead of opposing him. 
Schelling’s views are practically identical with 
Fichte’s on this point. So long as this perfect 
harmony is not established, the state represents 
the adjustment, in more and more improving 
forms, of the opposition of the ego and the 
general will in a society, thus constituting an 
evolving organism within the cosmic organism 
of the universe (the universal state). Positive 
Law thus becomes the necessary form — and 
a constantly shifting and developing form — of 
Natural Law, according to which the absolute 
realises itself through tlie historic evolution of 
the universe. 

Law expresses the harmony oi balance of 
the opposing and mutually restrictive indivi- 
dual (subjective) and general (objective) wills, 
and lays down the sphere of permissible free 
activity of each individual. As laying down 
the limitations of the free activity of the in- 
dividual it is resolvable into its two elements : 
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one, the general permission to be freely active 
(which corresponds to the self-assertion of the 
ego) ; and the other, the limitation or restriction 
thereof within a given realm (which corres- 
ponds to the opposition of the general will). 
They respectively constitute the content and 
form of the organism of law. The supreme 
end of all evolution being the realisation of 
self-consciousness of the absolute, through an 
infinite number of finite egos each of which has 
attained, and maintain in unison, the perfect 
freedom of activity, the object of both Law and 
Ethics is to promote the identification of the 
individual and the general wills by which alone 
this freedom can be reached. Ethics seeks to 
train and mould the individual will in the 
path of duty so that it may freely and volun- 
tarily identify itself with the general will. 
Law proceeds from the opposite direction and 
tries to mould the general will so that it may 
(by yielding the maximum accomodation for 
the free play of the individual will and by the 
most liberal recognition of the individual’s 
rights) identify itself with the individual will. 
So in the highest stages. Law and Ethics coin- 
cide. 

Schelling’s philosophy thus became the 
immediate predecessor and inspirer of the 
Historical School as regards the theory of 
historic evolution. His realism (which, however, 
to some extent,! he abandoned in his later 
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writings) made his ideas more acceptable to 
the school of Hugo and Savigny ; and he himself 
claimed his philosophy to be a positive, instead 
of an idealistic or transcendental, system. He 
took for granted, as a matter of philosophic 
intuition, the reality of the objective nature, 
and its projection from the absolute as well as 
the reality of the Ego ; and the perfect corres- 
pondence or identity of the two (Ego and 
Nature), due to their common descent, as 
opposite polarities, from the same original 
absolute. Dr. Berolzheimer thus compares 
him with Spinoza : — “ Schelling took over 
.pantheism from Spinoza, but instead of the 
dogmatic pantheism of the latter, he advanced 
a critical pantheism. Spinoza’s pantheism is 
thorough -going ; to him the world is the ema- 
nation, and consists, of universal substance. 
Schelling’s pantheism went through the stages 
of the critical idealism of Kant and Fichte and 
assumed a critical form. The world or the 
absolute became the mere accident of the 
rational Ego. The philosophy of Spinoza and 
that of Schelling favoured the doctrine of 
identity ; that is they assumed the identity or 
unity of the subject and object. But Spinoza 
placed such unity in the absolute object while 
Schelling placed it in the absolute subject.” ‘ 
Schelling’s conception of the universe as an 
organism was, however, original. Natural Law 


* Legal Philosophies (Vol. II of the series), p. 23^. 
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as an eternal unchanging body of principles is 
thoroughly discredited ; and it is, on the other 
hand, supposed to represent the principle under 
which the cosmic evolution takes place, 
expressing itself, in the external inanimate 
nature, as laws of physical nature ; in organisms 
and animals, as laws of organic nature, and so 
far as human communities are concerned, as 
moral law» which in its turn, is represented from 
time to time by the series of evolving positive 
laws of the different societies. 

The difference between Sclielling’s treat- 
ment of History and Law and that of the Histo- 
rical School is that the latter regarded History 
and Law as limited to the facts of particulai 
races or societies, thereby destroying their 
universality. These special facts are, according 
to Schelling, realities limited in space and time, 
but, regarded as expressions of ideas, {i.e., of 
the absolute) they lead to the universal science 
of history and jurisprudence. Both are equally 
in touch with the real and the ideal ; and thus 
are as much distinguished from Philosophy, 
which holds aloof from reality and is wholly 
ideal, as from mere empirical collections of facts, 
past and present, of particular societies divorced 
from relations with the ideal. The Ego in its 
perfection sees absolute concord between its 
inner nature and the external nature surround- 
ing it and sees teleology or design as well in 
the unconscious external nature as in its own 
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activities. This is the Philosophy of Art. The 
historic art is that which is able to see through 
Jl’y of An ° various apparently accidental and design- 
less evolvirig facts and forms of associated life 
in the world the realisation of a universal 
disign and to present it as the teleological 
development of one original activity of the 
absolute directed towards its completest self- 
realisation in consciousness ; and legal science 
likewise deserves the name and reac hes the 
highest stage of “art” “only so far as it is 
open to an historical (and artistic ) and not 
merely pragmatic study, that is only so far as 
it may be setforth, in its legal determination, 
as a component of the absolute — as the expres- 
sion of a supreme idea.”* Dr. Berolzheimer 
takes this as a suggestion thrown out by Schel- 
ling, that in Jurisprudence, such as it should be, 
the private rights and duties of a citizen, qua 
individual, should be attuned with the public 
rights and duties, so tliat may mutually correlate 
and correspond, and may thus mutually further 
the cause of the individual as well as the state 
instead of being placed in opposition to each 
other as hitherto done by the individualistic 
theories. 

Both Schelling and Hegel were exponents 
of the piocess of universal evolution ; and all 
sciences were, according to both, correlated to 
the one universal science of evolution. Hegel 

’ Beroliheimer — Leg. Philosophies, p. 210. 
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however, substitutes absolute thought or pure 
consciousness “ in its freedom from all material 
crassitude ” in place of Schelling’s absolute 
(which is neither thought nor being, but the 
common indefinite source of both) as the prius 
of the subjective and objective universe and the 
universal evolutionary process. In common 
with Fichte, he places ‘ idea ’ or ‘ thouglit ’ in 
the foreground (and derives matter or object 
from it) ; but it is not that of the individual Ego, 
but of the absolute, i.e., thought in itself or pure 
thought, that, by its own inherent logical neces- 
sity, develops a process which gives rise to the 
individuality of the subjects and their finite 
objects and their subsumption in the universal 
subjective and objective nature. The kernel 
of Hegel’s philosophy is his logic — the transcen- 
dental logic — which discloses the necessary 
process of thought which itself is the absolute. 
Schelling’s philosophy is thus criticised by 
Hegel : Neither is the absolute with its 
supposed characteristics an object of intuitive 
assumption, nor is the universe in its two aspects 
an arbitrary fiat of the absolute, shot out like a 
canon ball by way of self-diremption ; but they 
are respectively thought-in-itself and its neces- 
sary logical products. Schelling, by regarding 
the absolute as neither thought nor matter, 
could not explain why the indifference or 
identity of the absolute should suffer a transi- 
tion from it to the definite, the differentiated, 
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or the real ; t.c., how it was possible for the wave 
of manifestation to appear in its absolutely 
indifferent constitution. Hegel, by regarding 
the absolute as thought, explained by his logic 
the inherent necessity of its manifestations as 
well as the process by which it is sustained. 

I shall not tire and puzzle you by leading 
you into the depths of this abstruse logic of 
transcendental thought by which Hegel over- 
comes the failure of Kant’s ‘ Analytic ’ to reach 
the “ thing in itself.” Our thought, according, 
to Kant, can not know the objective thing-in-| 
itself behind the sensations. Hegel seeks to, 
establish that pure thought itself is tlie pure 
reality or being ; and the individual mind and 
the objects of perception are equally the results 
of the pure thought operating according to its 
inherent logical necessity. They, {i.e., the indi- 
vidual mind and external objects) are therefore 
equally real, as necessary logical counterparts 
of each other, i.e., as moments of the self-mani- 
festation of the absolute thought. Their only 
unreality lies in their being passing phases of 
the ‘ real ’ absolute thought which is the only 
“ thing in itself ” behind both the subject and 
the object. 

Fichte had somewhat anticipated Hegel 
in describing this logical process of thought 
as consisting of thesis, antithesis and synthesis. 
According to Hegel, pure Be’ing and the 
thought of Being are the same (thesis). This 
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‘ thought ’ logically involves its negation ; for 
without this negation of, or contrast to, itself 
(antithesis) there could be no consciousness or 
thought at all. It is a necessary logical process 
of thought. A comparison of ‘ Being ’ and 
‘ Non-Being ’ brings out the synthesis, i.e.^ the 
thought (category) of ‘ Becoming ’ or origina- 
tion ; and this again, by necessary contrast invol- 
ved in itself, brings out the thought or category 
of termination or decease. Thus, by gradually 
rising series of three fold logical thought pro- 
cesses, we arrive at the categories (as well as the 
corresponding objective realities) of state, (a 
passing condition), quality, and reality ; num- 
ber (one and the many), quantity, degree, and 
measure ; the universal essence fone in the 
many) and its opposite, viz., the variety of 
particulars or manifestation. The same logical 
process yields the cognate categories (and 
existences or realities) of substance and its 
accidents, causality and reciprocity. This 
category of reciprocity synthesises the “subs- 
tance ” or ‘ essence ’ and its diversified ‘ attri- 
butes ’ or ‘ manifestation, ’ — the ‘cause ’ and the 
‘ effect, ’ — and we get the highest category of 
‘ concept ’ or ‘ notion.’ The subjective notion 
when analysed, resolves itself into three 
moments : — the universal, the particular, and 
the singular ; of which the first refers to the 
essence or genus, the second to its particular 
manifestation or species, and the third to the 
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unification of the universal and the particular 
in a concrete individual. Corresponding to the 
subjective notion or thought there is the objec- 
tive or external unity of self-dependent rea- 
lities or existences in the genus, species and 
UstK:*'rMifsm. individual. You will here perceive the realism 
(as opposed to nominalism) of Hegels’ idealistic 
philosophy. He regards the “ idea ” (c. f. Plato) 
as the highest logical synthesis of thought ; and 
therefore it is also, in accordance with his 
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idealistic realism (or realistic idealism), the 
highest reality, in which the subjective and 
objective notions (the latter being only the 
former projected into objectivity by antithesis) 
are subsumed in a higher unity. Beginning with 
pure colourless thought as the prius, Hegel 
weaves his philosophy of nature and spirit into 
this logical scheme, and ends at the apex 
wherein all particulars (subjective and objec- 
tive) are subsumed in the universal notions ; 
and they are, in their turn, and in both their 
aspects, subsumed under the absolute super- 
conscious ‘ Idea.’ Pure thought having pro- 
jected itself into subjectivity is now returned 
to itself with its necessity and mission fulfilled. 

Pure thought, by its inherent necessity 
of antithesis, involves self-externalisation in 
objective nature, as space and matter. Just as 
thought develops its categories (in accordance 
with the logical necessity) in an ascending 
scale, seeking higher unities through diversity, 
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SO matter develops into the stellar and plane- 
tary world system under the regulation of the 
mechanical laws. Inorganic physical nature 
and its properties meet their antithesis in the 
chemical process; and the two together give 
rise to the higher synthesis of organic life and 
growth. Nature attains individuality with self- 
end — tlie instinct of self-preservation and self- 
seeking — which is the synthesis of universality 
{e.g., space and matter and mechanical laws), 
and particularity (e.g., the physical and chemi- 
cal properties of matter), in organic life. The 
higher individuality, in which the first stir of 
subjectivity is felt, appears in the vegetable 
organism; and its more developed stage is 
rea<’hed, through rising stages in the animal 
kingdom, in man. 

Hegel’s whole scheme is founded on the -xhephiiost 
theory that all evolution arises out of the pure p^x "n’nd 
thought first objectifying itself (by its own 
negation) in matter and recovering itself again 
in a higher synthesis by which the objectified 
matter is again subsumed into the higher unity 
of the spirit or idea. We have found its appli- 
cation in his philosophy of Nature, in which 
he traced the development of the first forms of 
matter (viz., space and the crude materials of 
the universe) from its dead inorganic stage, 
through the various forms of budding life and 
integration, into the subjectively conscious 
stage of humanity. In the philosophy of mind, 

25 
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the further evolution of the human soul is 
traced. At first it is onlv a natural spirit, and, 
as such, the subject matter of anthropology in 
the narrower sense, without any power of 
individual self-assertion ; not liberated from the 
bondage of nature, and wholly influenced and 
characterised by external environments and na- 
tural conditions like the climate, the seasons, 
the geographical position, and the peculiarities 
of the race, its bodily form and mode of living. 
These, ns well as the natural peculiarities and 
predispositions of the individual body, — its age, 
sex, sleep, temperament, family idiosyncracy, 
&c., — all go to form its intellectual and moral 
character. It is the stage of blind sensation. 
In the next higher stage, tlie >pirii, now freer 
and able to abstract and find its* If out as a 
unit in the midst of the hustling sensations, 
appears as a conscious in. lividiialit> 01 the 
Ego. The lower natural consi lousness whicli 
had been interwoven witli 11, .Lure liius becomes 
self-consciousness by disnnguishing itself from 
nature and rising to the pure thought of per- 
sonality, i.e , to the knowledge of itself as the 
free Ego. 

Next comes the assertive activity of the 
self-conscious Ego, — its aPenipl Ireely to 
appropriate the objects of natuie — which brings 
it into conflict with the other Egos whii h are 
likewise bent on self-assertion. This sharp 
antithesis of opposed activities produces a 
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synthesis, viz., that of the social order or state. 
The self-centered consciousness of the Ego 
emerges in the end as the common consciousness 
(popular universal spirit or consciousness) that 
has found the due mean between despotism 
(blind self-assertion) and servitude ; that is to 
say, as the veritably universal rational self-con- 
scioLisness whicli regards the neighbours not 
as hostile (/.c., by wav of antithesis), but as 
identical with itself, subsumed under its higher 
synthetic unity The spirit now becomes fr'*e 
in consciousness, n it limited and bound down 
by its natural egoism, which has been, by this 
time, thoroughly subdu.^d. It has now its self- 
consciousness attuned to that of the others 
and sees its identity immanent in all Egos. 

Similarly the practical spirit or will 
becomes also free {i.e., free from the slavery of 
the objective aiipetites, desires and passions 
which individualise it), and identified with 
the general or universal will. The freedom of 
the spirit, in both its aspects, is realised in the 
state — in the legal right, by which the freedom 
of the will of the individual is objectively 
recognised in society. The individual is now 
recognised as a legal person (having rights). 
The rule of right is “ Be a person and respect 
others as persons so that to each is secured 
an external sphere of freedom,— -of free activity 
regarding his person, possession and property, 
of free enjoyment, as well as of disposal by 
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contract. The relation of contract, however, 
concerns only private right and properly. 
Public rights and duties, the State, the civil 
and political institutions, and the rule of 
right itself, as stated above, are not based on 
the individual will or contract. They are the 
outcome of the world process — of the universal 
will or the objective spirit (as opposed to the 
subjective individual spirit) — by and in which 
the individual attains his freedom. Civil 
wrong is the division {i.e., non-coiiicidcnce) 
caused by the subjective will individualising 
itself against the right-in-itsclf or the universal 
will ; and penalty is the restoration ol that 
supremacy of the right or universal will as 
against its temporary sublation or negation 
occasioned by the particular will. Punishment 
therefore (even including capital sentence) 
is not a mere weapon or means to be justified 
by a plausible end, e.g,, prevention, correction 
or intimidation, but is its own absolute end— 
the fulfilment or self-manifestation of justice 
and right. 

So Law and Right is the objectivity of 
free will realised by the State, by the objective 
adjustment of spheres of free activity allotted 
to individuals in accordance with the universal 
will. Morality is the subjective self-attune- 
ment of the individual will with the universal 
will ; so that when morality is realised, there 
will be no possibility of the violation of law 
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and right. The freedom of the individual will 
is objectively protected by the law and subjec- 
tively realised by morality. The ordering and 
regulation of the outward manifestation alone 
of the individual activities (together with the 
direct intention behind it) is the concern of 
right and law ; while the remoter intentions and 
motives, the desires and passions which fetter 
the free will of the spirit and tend to prevent 
its identification with the universal will, are 
proper subjects of moral reflection or morality. 
When the attunement of the universal and 
individual wills is complete and every free 
activity of the individual naturally and 
spontaneously, and without requiring any 
moral reflection, corresponds and tallies with 
the universal will, the identification of tlie will 
and “ the good ” is established, and ‘ morality ’ 
is converted into the (“ sittleichkeit ” or) ethical 
spirit or the natural aspiration of the will 
towards the good. 

The natural objective counterpart of this 
ethical spirit is represented first by the institu- 
tion of marriage and the family. The family 
grows into the civil society. The members of 
the civil society retain their independence and 
individuality in spite of their association and 
unity brought about by their mutual wants 
and necessities, the establishment of law and 
authority for the protection of person and 
property and the external ordinances of police. 
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Here (in the civil society) the law, authority 
and police are only means to further the ends 
of the individual. But the Stale represents a 
union higher and closer than tliat of the civil 
society; foi here the individual is wholly merged 
in the corporate existence, and is only a means 
to the end, viz.y that of tlie corporate, state. 
Thus Hegel, in fact, advocates the ancient 
politi( al idea, resuscitates the conception of 
the Greek city state, and sets it up in opposition 
to the individualistic conception (of Rechl 
stAat) of Kant and Fichte. The end of the State 
and its order is not merely police, but some- 
thing higher, viz., to raise humanity to perfec- 
tion — to the Idea of the Absolute — to the 
domain of free universal reason. 

Let us now gather together the main 
propositions developed by Hegel in his Philo- 
sophy of Law. The State and the Law arc 
evolutionary products of reason, whereby the 
non-moral subjective will of the individual 
transcends its isolated existence, through purifi- 
cation of the inTitincts, and is absorbed m, and 
identified with, the moral collective (objective 
will) will, attains true freedom (individual as 
well as collective), and realises its true nature in 
reason. The structure of the Government and 
Law, as the objective counterparts of the 
subjective emancipation of the will, accordingly 
evolves, through successive periods and pro- 
cesses of legislation (and other modes of legal 
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changes), pavi passu with the progression of 
this emancipation of the will along the neces- 
sary logical line of self-development of reason 
or pure thought. He thus goes a step forward 
in conceiving the State not as mere “Recht stAAt 
(Kant’s idea), but as Culture-staat ; as being, 
in its perfect from, the supreme expression and 
development of morality, and meeting, at each 
intermediate stage as it proceeds towards 
that supreme ideal, the problems and 
requirements of the cultural evolution of the 
popular consciousness at the stage. He thus 
again brings law and morals together which 
had been so rigidly separated by the Formal 
school. The State is viewed as the corporate 
organic existence— as a personality in which 
reason is manifested as the codective folk-spirit, 
and in which the subjective individual wills 
are merged and identified. I'he sovereignty’ 
therefore belongs to the state and not to the 
people. The states, in their intercourse with 
each other, are next subsumed, by a process of 
higher development, in a universal state ; 
bv which the particular folk-spirits are develop- 
ed and perffvted in a univeisal spirit of 
absolute reason of which the universal law is 
the supreme ( vpression ' The law of the state 
furthers the freedom of the individual by cloth- 
ing him with legal rights and thereby convert- 
ing him into a legal person and investing him 
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with property and right of contract, i.e., mastery 
and freedom over and in respect of an assigned 
part of the material objects around him. 
Hegel’s conceptions of legal person, property 
and contract are thus assimilated to his general 
philosophy of evolution, i.e , of rational self — 
realisation and freedom of man ; and it is 
likewise also with his theory of crime and 
punishment, which are regarded by him respec 
tively as the negation of law and right and 
the latter’s automatic self- restoration by just 
retribution as a logical postulate. 

In connection with this last topic of crime 
and punishment, we may, in passing, note here 
the position of Schopenhaur which, in this as 
well as in many other respects, is the opposite 
Schopenhaur. of Hcgcl’s. Schopenhaur (1788-1860) — was also 
a post Kantian philosopher, and an apostle of 
freedom, but his freedom of will was not sought 
in the world of experience, but in its negation ; 
not, like Hegel, through identification with 
the objectively manifested and moral collective 
will, but in resignation, negation of the will to 
live, pessimism and the Budhistic “ Nirvana.” 
The world of experience is one of bondage, full 
of agony and wrong. Right is merely negation 
of wrong or injury. Positive law, justice and 
punishment are all really negative in character, 
being meant for the prevention of wrong and 
injury which are antecedent to, and indepen- 
dent of, the former. They are directed to the 
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future and not to the past, and this distin- 
guishes punishment from revenge. The Natural 
Law, which is the pure ethical law, exists as a 
pure science of Law independent of all statutes; 
and it strives after a world of pure intellection 
where there is no wrong as in the material 
world. In diction, and in the treatment of the 
philosophical studies, he derided and opposed 
Hegel’s stilted and laboured grandiosity and 
struck out a new and simple style of expression 
and thought easily accessible to the people. 

Dr. Berolzheimer thus summarises his 
critical estimate of Hegel’s contribution to 
legal philosophy' : — 

“ The evolutionary idea dimly suggested 
by Heraclitus attained its renaissance in the 
nineteenth century ; not without precedent, it 
appeared in a dual asfiect. In its realistic 
formulation it led to the doctrine of evolution 
as expressed in natural science represented by 
Goethe, Lamarck, Darwin, Spencer and Heckel; 
its idealistic formulation appears in Schelling, 
Hegel and Kohler. It is Hegel’s greatest merit 
as a political philosopher to have replaced the 
“ Rechtstddt ” by the “ Kulturstait,” to have 
accomplished ,the affiliation of law with 
culture, and to have established the justifica- 
tion of the several evolutionary stages of law 
and government. 
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“ It has frequently been noted, more 
■ommonly by way of adverse criticism, that 
Hegel’s philosophy of Law and Government 
was directed to the theoretical justification of 
(iie Prussian State of his day. In a measure 
urh IS the case, .lust as Rousseau in his 
“ Discours” afforded a philosophic foundation 
lor the h rench Revolution; as Wolff became 
(he Iheoretical representative of enlightened 
absolutism, and Kant the apologist of the State 
as a legal institution ; as Fichte, the statesman 
and Schelhng, the romanticist, aroused the 
German national spirit ; so Hegel’s philosophy 
of law, sounded the key note for the intellec- 
tuals of the rejuvenated and awakened Prussian 
state. The environment, the spiritual temper, 
from which Hegel’s philosophy of law emerged, 
was likewise the culture to which the Prussian 
State owed its growth and consummation in 
the recognition of the State as the supreme 
representative of moral force and strength — 
the recognition that the State is designed and 
called to fill-a mission of c-ulture, and to fill it 
in such a manner that the State shall not exist 
for the individual, nor yet the individual for 
the State, but that State and citizens shall 
enter in common the service of a definite 
cultural ideal, whereby the community and the 
members thereof shall advance, each according 
to his capacity, the progress of man. Simply 
expressed, Hegel conceived the State as the 
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bearer of culture aud thus supplied the theore- 
tical foundation of the Kulturstaat which was 
accepted as the ideal of the newly awakened 
Prussia, 

“ The weakness of Hegel’s position is that 
attaching to the doctrine of universal flux. In 
a system in which everything is set forth as in 
course of evolution, there are lacking fixed 
points of attachment, in the eternal stream. 
As an historian Hegel may retrospectively 
divide the stream of phenomena into periods ; 
but as a political philosopher, he fails to find 
a basis for government and Law. 'Die position 
of vantage accruing to the community and the 
individual through government and law, the 
vitality of the law, is a truth momentarily 
revealed in Hegel’s philosophy of ownership ; 
but no sooner does it appear than it again is 
lost. For this truth contrasts^ sharply with 
Hegel’s entire position in so far as his philoso- 
phy divests government and law of reality 
and reduces them to a mere emanation of an 
abstract dialectic movement. As a legal philo- 
sopher Hegel advanced many significant truths ; 
but his abstract train of thought brought him, 
in many respects, in direct contradiction with 
the facts of the law and its evolution.” 

The above represents the attitude of a re- 
presentative Neo-Hegelian towards Hegel, and 
marks the tendency of modern legal philosophy 
to accomodate reason and logic with blind 
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force and necessity — the illogical and hardly 
accountable facts of real objective life and 
nature — to a greater extent than was done by 
Hegel. Neo- Hegelianism introduces, as we 
shall sec hereafter, a larger dose of scientific 
realism in deference to the positivistic atmos- 
phere of the modem world in the latter part 
of the 19th century. t 

It is apparent, from a comparison of the 
respective positions of the German Historical 
vSchool and of the German Metaphysical 
Sc hool,' that they represent two sides of the 
same principle, viz., that of Ilux or historic 
evolution of law and institutions. It is a 
mistake to call the Historical School ()urc 
empiricists; for they also start with, or, at least, 
develop, abstract conceptions like popular 
spirit, genius, or will. It is equally a mistake 
to call the Hegelian an absolute idealist, for 
his idealism, unlike that of the Natural Law 
doctrine of the early dogmatic rationalists or 
of the Formal (conception and) school of Kant, 
was closely, related to the concrete facts of 
evolution which it seeks to 'explain. Their 
respectiv'e realism and idealism mark out a 
difference, more of quantity than of quality, of 
degree rather than of kind. Their professed 
methods are indeed wide apart from each other, 
— wider than their results. The Hegelians aim 
at universal truths obtaining in all societies ; 
wliereas tlie higher generalisations of the 
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Savignians are confined within a people or 
nation. The Hegelians profess to (proceed by 
way of deduction, according to the strict prin- 
ciples of dialecties, from some abstract hypothe- 
sis about the ultimate reality ; whereas the 
Historical School seek to establisli their con- 
clusions on observation, history, and induction. 
But in reality, even in their methods, there is 
much less divergence than what appeals on the 
surface. Reading through the laboured pro- 
gramme of logical categories worked out by 
the legal meteiphysicians in order to evolve, 
out of some absolute fundamental prius, (e.g., 
the Absolute, the Idea, pure thought, Ego, &c.), 
synthetic principles which explain or regulate 
concrete facts of experience like the State, 
Positive Law, rights, justice, punishment, &c., 
one can not help suspecting that most of these 
conclusions are not really synthetic at all ; that, 
in fact, the experiences, and the conclusions sug- 
gested by them, were really antecedently present 
in the mind ; and the philosophic scheme, 
elaborated to account for them, was reall}' made 
“ to order,” to fit in with the realities and con- 
clusions, by a tremendous effort of intellectual 
gymnastics. Thought, by its logic, is made by 
Hegel to create the world (f.e., its subjective 
counterpart in thought), exactly as God, the 
Absolute or Nature has created it^ but we may 
shrewdly suspect that Hegel had acquired his 
knowledge of the world and its evolution first 
by fac^s of experience, exactly as the Historical 
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School did, and then coerced his philosophy, 
“ thought ” and logic to paint a portrait or 
likeness of what he had empirically gatheied, 
and to make up a show of “creation ” out of 
borrowed materials. The Historical School 
conversely made a show of faithfulness and 
constancy towards the scientific method — -expe- 
rience and induction — but their generalisations 
were, as soon as gathered, raised to the level of 
absolute eternal principles and truths —to 
something like the older Laws of Nature ; and 
I heir pseudo-Natural Law became equally 
rigid and incapable of real development or 
evolution, and amenable to nothing but 
deductive elaboration, or spinning out, of what 
is professed to be already latent or implied in 
its content. The defect of this method, of the 
schools, became more and more apparent, as 
the course of historic development of European 
societies took new directions and assumed 
new shapes not quite in consonaru:e with the 
individualistic prognosis that might or could 
have been made regarding the same according 
to the Historical'theory ; and what passed fairly 
well for explaining the past was bcipelessly 
inadequate for the requirements of the growing 
present or of the brewing future. 

Th, The Hegelians,* in the first half .of the 

Hegelians. ccntury, undertook the material develop- 


* s.e., ScheUing, Hegel and Hcrbart and their followers. The 
Herbartians form a special class by themselves, and are of less conse* 
<|iience. The followers of Schelling have been separately known as the 
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merit of Hegel’s outlines of the Philosopliy 
of Law by filling in details of the Positive L.aw 
into the philosophic scheme of Hegel. Gans 
(1798 — 1839) attempted to deduce an elaborate 
amplification of the scheme to explain the 
development of the private law of inheritance. 

Hegel’s influence is also noticeable, among 
otliers, in Karl Marx (1818-1883) and Lassalle Karl Mar*. 
(1825-1864), who, drawing their inspiration i.assaiie. 
from St. Simon, applied the dialectic method 
in the direction of economics and social philo- 
sophy. Gans, for instance, regarded inheritance 
ab-intestato as the result of necessity, as in 
eastern communities and in the early days of 
Rome, and the testament as the product of 
liberty, as we find it spreading in the Latin 
world in the wake of Roman Jurisprudence.’ 

Lasselle,’ on the otherhand, ascribed the rise 
of testaments to the peculiar psychological and 
religious concept of the immortality of the will 
entertained by the Romans (after they emerged 
from their primitive religious beliefs), and sym- 
bolised in the myth of the God Lar, which 
inclined them to carry out the deceased’s 
wishes regarding his property. Its absence 
from the later Germanic, world he explained 
by his theory of religious and philosophic 

OrgioK' School The Hegelians belong to the Metaphysical School 
proper. 

* Das Erbrecht pub. 1835. 

* S3 stem der rrvvorbene rechte pub 1861 ; See in this connection 
l-oiia quoted in the Evolution of Law Series Vol. iii pp. 255-256, 
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evolution of thought by which men rose to the 
higher conception of the immortality of the 
soul (as opposed to the will) which is freed 
from the trammels of earthly desires after death 
(so that tlie deceased can retain no wishes or 
desires regarding disposition and distribution 
of his patrimony). Both these theories proceed 
along rigorous logical lines and have since 
been demolished by Sociological jurists. Loria, 
for instance, demonstrates that the evolution of 
law, including the law of testamentary and 
intestate inheritance, did not proceed along a 
steady and single path; but in every society 
a period of testamentary disposition was fol- 
lowed by a return to intestacy, and, then again, 
by a stage of free testation, and so on, like pen 
dulum-swing, which can only he explained by 
material economic necessities and not by mere 
logi('al philosophy. Gans does not explain 
why the Germanic nations, in spite of their 
freedom, encouraged intestacy ; and Lasselle, 
who explained it by reference to their higher 
philosophy of the soul, can not logically and 
philosophically account for their later accep- 
tance of free testation except by the interposi- 
tion of what he calls a national juristic error 
which was involved in their copying the 
Roman institution. 

As already explained above, the doctrine 
of Law of Nature entered a new phase and 
received a new meaning with the advent of 
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the Metaphysical school of legal philosophy. 
It was now identified with the philosophy of 
positive law — with the eternal principles, them- 
selves conceived apriori by our reason, which, 
by deductive application to concrete details, 
were supposed to be able to yield a full and 
throughgoing explanation (the underlying 
rationale) of all rules of positive law and 
of their historic evolution in the world of 
experience. The different branches of this 
school, however, did not enunciate the same set 
of principles or ideals and their results were 
based on different conceptions of the nature 
and object of law and society. 

The Hegelians, who stood in the central 
line of descent from Kant in the direction of 
idealistic rationalism along Fichte and Hegel, 
based their dialectics on the norm or principle 
of liberty. Law (positive law), in its v'arious 
phases was the progressive objective realisation 
of the eternal idea or principle of liberty of 
each individual (will) consistently with that of 
the other individuals This was the formal 
theory of Kant, transformed by the Hegelian 
doctrine of evolution, but proceeding, for 
practical purposes, in spite ot the synthetic 
dialectics, on the same assumption of the 
mechanical conception of society. It is xrue 
that Hegel conceived the State as a corporate 
unit, in which the individual members were 
merged so as to lose all independent existence ; 
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but that was more as an ideal than as a reality, 
meant as a description of the stage, when, by 
the final fruition of the cosmic evolutionary 
process, the individual wills and the “ general 
will,” will be thoroughly identified in true 
moral freedom. For ordinary purposes, the 
Hegelians assume the individual as the unit 
whose will has to gain freedom through its 
harmony with the general will.' An interesting 
illustration of the use made of the familiar 
Hegelian dialectics for the elaboration of 
Natural Law from the fundamental principle 
of liberty or autonomy of individual will in 
English juristic literature is to be found in 
Prof. Lorimer’s “ Institutes of Law .’ You may 
gather from it some idea as to the attitude and 
mode of the Metaphysical School of Law (the 
Hegelians) in dealing with Law of Nature in 
this period. 

As a disciple (in fact) of Hegel and Fichte, 
and a follower (in principle) of Schelling, 
Krause was, like his masters, a philosopher of 
“ identity i.e., identity of being and thought, 
subject and object, and of God and the universe. 
He accepts God as known by faith and cons- 
cience, but denies the personality of God, in the 
ordinary sense of the term, as it implies limita- 
tion. God is, as pure reason, an all inclusive, 

' Kant supposed the limitation of individual wills to arise out of 
the opposition of other individual wills. Hegel look it as due to the 
opposition of the general will* see Korkunov p. io6. 

* I have discussed this work in a later lecture. 
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pervasive essence or substance (‘ wesen ’) which 
contains the universe within itself. The world 
is conceived, like Schelling, as a divine 
organism, and humanity as its highest com- 
ponent. The world process is one of universal 
organic development, through formation of 
higher and higher organic unities (here also 
Schelling’s theory is adopted), till the world 
reaches the most perfect unity and is identified 
with God in pure reason which is also absolute 
liberty. Right or perfect law (Law of Nature) 
is the form of this development — the mode or 
rationale of all progress to the highest unity i.e. 
identification with God or the absolute universal 
reason. This identification, which is the highest 
reality (realisation of reason) and highest 
liberty, is brought about by the reality (realisa- 
tion) of the ideal humanity, — i.e., an ideal 
universal society of men, grown out of a 
gradually widening organic process or opera- 
tion which first combines individuals to form 
small groups, and then larger groups till it 
covers mankind as a whole. The differences 
between man and man disappear as the inherent 
identity predominates in an ever increasing 
degree in course of the organic development 
according to the law ; and in the final unity so 
reached, man is merged in God. God is the 
reality which thus transcends as well as includes 
nature as well as humanity ; and the Law of 
Nature which is the law of the world. process 
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IS dynamic. It leads to progress and is also 
the safeguard of all progress. Krause’s concep- 
tion of the individual man as a real personality, 
{i.e., an organic unit partaking of the reality 
of the original substance or God, and not as a 
mere item in the passing phases, phenomena or 
attributes of the unchangeable all pervading 
essence), his theory of God as reachable by 
faith and conscience, — as simultaneously trans- 
cendent as well as immanent in the universe, — 
together with his doctrine of identity of the 
two (God and universe) mark out the contrast 
between his “ Panentheisra ” which is a com- 
bination of Theism and Pantheism, and (a) 
Spinoza’s pantheism,' (b) Schelling’s philosophy 
of identity, and(c) the Jewish Christian concep- 
tion of God (theism) taken separately. The 
individual has in him the divine substance, and 
has a destiny and mission for which he must 
strive — that of union with God, the realisation 
of the one ‘ good in reason’ by recognising and 
enforcing the Law of Nature. The same is 
true also of the society. The individual as 
well as the society are moved towards this 
destiny by conscience, which is the “ longing 
of love” and the great index of the Law of 
Nature. Law is thus a condition of morality 
and correlated with it for the same end or ideal 
of “ the good.” The objective relation of life 


* For Spinozas’ doctrine see Lecture II. 
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which is in accord with the ideal is right ; and 
Law establishes that right. The one and final 
ideal of reason is sub-divided into many types, 
e.g., wisdom, religion, love, art, &c., the efficient 
means of attaining them, e.g.^ and personal 
freedom, health, &c., and property. To each of 
these types there is a corresponding natural 
right, i.e., a relation of life which puts a man in 
the position of reaching these ideals ; and Law, in 
establishing these rights, has to be clothed with 
authority, i.e., right of coercion, supervision 
and correction of individuals. Humanity, with 
these rights established by Law for the attain- 
ment of these ideals, becomes the State. The 
State and the Law are thus both organic in 
nature, developing spontaneously for a type or 
ideal. 

Krause opposed the formalism of Kant j 
and the Hegelians, their mechanical conception i 
of the societ)', and their view of law as directing 
and delimiting individual wills. He held that 
in social, as in organic, life all the phenomena 
are dependent on one another and are reci- 
procally conditioned. He, however, proceeds 
according to the philosophical method, i.e., 
deductively from the conception of pure reason ; 
and herein is his difference from the empirical 
or scientific organic school. Law is a 
postulate of reason by which the society, as an 
organic unit, establishes an objective atmos- 
phere of reason so that it may rise superior to 
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and control the forces of external nature as 
well as the wayward activities of the individual 
will This Organic idea of Schelling and 
Krause and its application to law and morals 
leceived further development in the hands of 
Ahrens, Roder and others in the later half of 
the igth century and constituted the meta- 
physical accompaniment or complement of the 
sociological conceptions that were fast develop- 
ing m that period. 

It is interesting to note the marked simi- 
larity of the positions respectively reached by 
the Historical and Metaphysical Schools of 
German Jurisprudence at the end of the first 
half of the 19th century. Krause and Puchta 
were contemporaneously departing from the 
individualistic standpoints of their masters 
and predecessors in their respective schools ; and 
this was quite in keeping with the then 
developing phases of sociological and economic 
thought. What was given as historical truths 
with regard to nations and peoples as units by 
the ‘ Historical School ’ was offered as universal 
truths of world evolution by the Metapliysical 
Schools. I have grouped together in one 
Lecture the Historical and Metaphysical Schools 
prevalent in Germany in the ist half of the 
19th century because of their close association 
and many marked similarities. The influence 
of Schelling’s and Hegel’s philosophy (as well 
as of Kant’s) on the Historical School was 
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immense due to an intrinsic sympathj between 
them.' Their respective cnaracteristics have 
been ably summarised by Prof. Roscoe Pound 
and they may be compared and contrasted 
with profit. Speaking of the characteristics of 
the Historical School Prof. Pound observes* : — 

I. They consider the past rather than 
the present of law. 


Character^ 
tics of the 
Historical 
School. 


2. They regard the law as something 

that is not and in the long run 
can not be made consciously. 

3. They see chiefly the social pressure 

behind legal rules. To them 
sanction is to be found in habits 
of obedience,^ displeasure of one’s 
lellowmen,'* public sentiment or 
opinion,* or the social standard of 
justice.'* 


4. Their type of law is custom or those 
customary modes of decision which 
make up a body of juristic tradi-* 
tion or of case law. 


^ See Erdmann’s History of Philosophy (Hough's Translation), 
Vol iii, p 328. 

* Scope and purpose of Sociological Jurisprudence, 24 Har. L 
Review, p 599, 

* Maine’s International Law Lee. II, Westlake’s International Law 
Lev- I, 7. 

* Clark’s Practical Jurisprudence, p. 134. 

* kivter— Principle-? df droit des geno I, 7, Lightwood — The 
Nature of Positive Law p p. 262, 389 

* Carter — The ideal and the actual in law, p 10, 
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5. As a rule their philosophical views 
have been Hegelian partly because 
the school arose when Hegel’s 
influence was paramount, but 
partly also because of an intrinsie 
sympathy. 

Similarly with reference to the philosophi- 
cal school he remarks’ that they — 

1. “Are more apt to consider the ideal 

future of law than its past or 
present. 

2. While agreeing with the historical 

jurist that law is not made, but 
found, yet in general believe that 
when found, its principles may, 
and as a matter of expediency, 
should be stated definitely and in 
certain form. 

3. Look at the ethical and moral bases 

of rules rather than at their 
sanction. 

4. Have no necessary preference for any 

particular form of law (case law 
or statute law) 

5. Hold very diverse philosophical views 

so that in a way there is not so 
much a philosophical school as a 
group of philosophical schools. 
These two schools acted and reacted on 
each other. Hegel’s philosophy became the 

‘ p. 606, 
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philosophy of, and for, the professional class, ' 
came into vogue in the English universities 
and contributed towards “ the prevalence in 
American juristic thinking of the doctrine 
preached by the German Historical School 
hostile to legislation — the agency of social 
progress in modern democracies.”’ 

The sociological objection to these schools, 
their methods and theories, will be discussed 
hereafter. It will suffice for the present only 
to note that the philosophy of law, (/.e., the 
conclusions as to the nature of law and right) 
built up by the Historical School by historical 
deduction from the Roman sources, from 
Germanic legal institutions, and from the 
juristic development based thereon, was in fact 
a new Natural Law eternal and inexorable, 
and changing, if at all, along fixed lines. In 
America (the United States) the basis of all 
deduction has been instead the classical 
Common Law — the English decisions and 
authorities of the 17th, iHth and the first-half ' 
of the 19th centuries. In either case the old 
fund of legal principles (of Roman and German 
laws and customs in one case, and the English 
Common Law and case law in the other) are 
presumed to contain the perfection and quin- 
tessence of legal wisdom — the very Nature. — 


‘ Roscoe Pound — ibid^ p. 600 cites Talbot — The dualism of fact 
and idea in its social applications (1910). 

Ibtd 


Defects of 
both 
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Recht of the older philosophical schools — based 
on historical premises. The Metaphysical 
School was guilty of an overstrained idealism 
and its attempt to explain law, its nature, 
origin and development, in fact, everything by 
Metaphysics and dialectics soon lost popular 
confidence, and was subjected to popular 
contempt especially in England and America. 



LECTURE IV. 

The Empirical Theories in the first half 
OF the 19TH Century. 

The Analytical Theory. 

In the 17th and 18th centuries the juristic 
theories were all more or less under the domi- 
nation of the doctrine of Natural Law. Natural 
Law was not the exclusive property of the 
Rationalists like Puffendrof or Wolff, but even 
professed empiricists like Hobbes and Locke 
were its exponents. If Kant be taken to have 
introduced criticism for the el imination of error 
from the dogmatic rationali sm of his predeces- 
sors, Hume may be regarded to have performed 
a similar function with regard to the dogmatic 
empiricism prevalent before his time. The 
habit of uncritical assumption — the assumption 
of a prehistoric state of nature and the eternal 
unchanging law of nature prior to the forma- 
tion of the State and Positive Law — was so 
strong that no philosopher or jurist, to what- 
ever school he might belong, and however 
emphatic his assertion against the legitimacy 
of conclusions based other wise than on facts 
of experience, could escape from it. 

Another assumption, equally universal in 
these days and a direct accompaniment of the 
above, was that of the Social Compact, thrown 


Juristic theo- 
ries of the 
17th and i8th 
centuries 


The doMi 
cism of 
of Nature. 



222 


COMMON ASSUMPTIONS. 


[Lecture IV. 


Arbitrary 
formation of 
Law 


Relation of 
Law of 
Nature and 
I’ositive Law. 


Social Com- 
pact. 


out as an explanation of the origin of the State 
and Positive Law. Thinkers and jurists, even 
of opposite camps, subscribed to the theory ; 
and however different or even inconsistent and 
antagonistic their positions might be with 
regard to the parties, the terms, and the nature 
of the contract, they were at one in supposing 
that the State or sovereign was voluntarily set 
up, by the individuals, with power and authority 
to rule and control them ; and that the organi- 
sation of the society was the result of individual 
wills. 

As a corollary to the theory of social 
compact and doctrine of savereignty we get 
also the current opinion, held equally by the 
jurists of all schools, that Positive Law is the 
outcome of the sovereign authority — an 
arbitrary formation of the will of the sovereign 
legitimised by the authority conferred on him 
by the social compact. So long as the com- 
pact and the social organisation based on it 
remained in tact, the law imposed on the people 
(hence called Positive) by the will of the 
sovereign was, from the point of view of 
jurisprudence, valid and binding on the people, 
however morally unjust and inequitable it 
might be. 

The relation of Law of Nature and Positive 
Law, as understood in the light of these theories, 
was one of cause and effect as well as of co- 
exislence. Nature, in the first instance, gave 
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rise to the State organisation and sovereignty 
and Positive Law. Human nature impelled 
men to form, by contract, the civil society for 
the more effectual realisation of the eternal 
principles of Natural Law by means of the 
concrete rules of positive law framed after its 
pattern and the enforcement of the latter in the 
society under the authority and sanction of the 
State. Nature prompted the social contract, and. 

Law of Nature made the contract inviolable , 
and the positive law was the ultimate product. 

The Natural Law, however, does not thereby 
become functus officio, but continues to exist 
side by side with Positive law, as the test or 
criterion of its merit or justice — as the condition 
or limitation of the sovereign’s will in the 
creation of the rules of Positive Law. Positive 
justice is to be tested by Natural Justice ; and 
where they differ, attempt should be made 
(jurists, however, entertain widely divergent 
views regarding the legitimate direction and 
intensity and proper occasions of such attempts) 
to bring about their coincidence by the reform 
of the former. 

You have been already told how all the These poii- 
above phases of political and legal thought in idMs' were 
the 17th and i8th centuries were products of fn^duailsin 
historical development of individualism in the 
European Societies. Individualism at first 
sought protection, under the aegis of the secular 
state, from the overexpanded and excessive 
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domination of the church over individual free- 
dom of action and thought ; and the authority 
of the secular state or sovereign was accfirdingly 
based on the same unassailable warrant of God 
or Nature and the eternal Law of Nature which 
was claimed by the church as the justification 
and foundation of its dispensations. In fact, 
the theory of Social Compact was set up as an 
additional support— that of delegation of the 
sovereignty of the people to the secular king 
by the people themselves. This placed the 
king in a position of advantage over the church, 
and vested him with an additional title which 
the church did not possess, and at the same time 
reconciled the legal and political subjection of 
the individual with his spirit and ideal of indi- 
vidualism and free self-determination. The 
doctrineof arbitrary formation of Positive Law 
had therefore universal acceptance at that time 
in legal theory ; and had, besides, the sanction of 
the classical jurisprudence of Rome and of the 
time honoured popular sentiment that had 
gathered round the absolute sc-vereignty of the 
Roman Em'peror and, transmitted through the 
middle ages, still lingered in favour of their 
lesser prototypes in Western Europe.' 

I arose out The Law of Nature as well as the Social 

indiTidua. Compact came afterwards to be turned against 

‘ The church at one time claimed secular authority under a charter 
of the Roman Emperor. This faetj however, was not substantiated and 
it came afterwards to be discredited altogether. 
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the autocracy of the secular kings. They were 
supposed to set limitations to the aibitrary 
fxercise of the regal authority and present phi- 
losophical and social ideals and standards to 
the king and the legislature for the making of 
the law. The current idea that positive law 
was the creation of the will of the law- giver 
was, however, not disputed even by the foremost 
exponents of individual liberty of either school 
(Philosophical or Empirical) of Jurisprudence. 
Neither Puffendorf, Thomasius, Leibnitz, Wolff 
and Kant, nor Locke and Rousseau questioned 
the origin of positive law in the mandates of the 
king and the legislature, as preached by Hobbes, 
nor its claim to obligatory character on that 
ground. Their only difference on this point 
consisted in the extremists among them {e.g., 
Rousseau) repudiating this obligatory character 
of positive law when it happened to be incon- 
sistent with the Law of Natute and the natural 
rights of individuals, ' and in conceiving the 
individual legislators or Kings as the mouth 
pieces of the society as a whole. 

In its more orthodox form the doctrine of 
the arbitrary formation of law regards law as 
emanating from the sovereign or persons 
holding delegated authority from him. It 
does not matter whether the sovereign be one 
individual or a body of men representing the 
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Vidf Korkunov Theory of Law, p- 131 
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state. Deriving, as it did, its origin, in the 
modern era, from the political theory, t.e. the 
theory of the voluntary creation of the state 
organisation by the people (social compact) and 
the (individualistic) mechanical conception of 
the society, this doctrine developed itself most 
steadily in the congenial soil of England and 
America and held fast even after the theory of 
Law of Nature (in its cruder forms) and the 
social compact had come to be discredited in in- 
tellectual circles as scientific or historic truths. 
We have seen (Lecture II) that Hobbes, in the 
17th century, for the first time outlined this 
doctrine in England with great clearness and 
force. From this point of view, Law becomes a 
creation of the State, — the sum total of its legis- 
lation (director indirect). There can therefore be 
no Law where there is no State ; none, inside the 
State, which is based on mere popular usage or 
custom, but not accepted, recognised and sanc- 
tioned by the sovereign or the state through its 
accredited organs ; nor any, that is capable of 
operation beyond the limits of the territories or 
jurisdiction of the state, (e.g., rules of inter- 
national law). 

The idea of Law as a co-ercive norm, as 
one necessarily supported by co-ercive sanction 
proceeding from the law giver, is a suitable 
corollary to the theory of its arbitrary forma- 
tion. The Formal School of Kant, in opposing 
Law and Morals as rules respectively meant 
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for the regulation of the outer and inner life 
of man, emphasised this distinction by pointing 
out that while the rules of morality, relating 
to the inner will of man, admitted of no cons- 
traint, but demanded voluntary submission, 
rules of law were those which might and would 
be enforced by constraint on individuals, unwil- 
ling to abide by them, in their external conduct 
and relations in society. The coercive sanction 
or constraint, which is, acc ording to this theory, 
a necessary accompaniment of T^aw, is some 
material, physical constraint in the shape of 
some external evil.' This coercive view of 
Law was also commonly accepted by the differ- 
ent schools of legal philosophy. Those who 
held the dualistic conception of the universe 
(the Cartesians), and rigorously separated the 
regions of mind ami matter without any possi- 
bility of mutual iiitraction between them, 
naturally emphasised the necessity of external 
constraint (as opposed to any mere psychic 
influence operating pursuasively on the mind) 
as the only appropriate adjunct of law\ The 
realists (Hobbes, T.ocke, &c.) repudiated ‘innate 
ideas’ and, leaning towards extreme materialism, 
would know no force or influence which can 
not appeal to experience r’ and hence the two 
schools were agreed as to the coercive character 

' Vide Korkunov — ^Theory of law, p. 131. 

* See its criticism by Korkunov— Theory Law, p. 94, 

^ i £>., the physical experience of the senses as pleasure and pain. 
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of law and the objective nature of the cons- 
traint exercised by its sanction. 

I told you, a little while ago, that the doc- 
trine of positive law as a voluntary creation 
of the human will, i.e., of the sovereign, who 
lias been placed at the liead of the society fo: 
its regulation, is founded on the political 
theory of the organisation of the state and the 
mechanical conception of the society. Before 
the rise of the German Historical School and 
the Organic theory of Schelling, these theories 
were accepted or assumed by diverse schools of 
legal thinkers. In fact, they were necessary and 
suitable concomitants of the then prevalent 
doctrines of Law of Nature and Social Compact. 
In the state of Nature, before the rise of human 
institutions, the individuals are supposed to 
have been isolated units — so many cells or 
centres of force — free to apply themselves in 
any way they liked, and owing obedience to 
none, and equal to each other. The individuals 
freely willing, according to their natural desire 
to herd together, formed the society. The society 
is thus conceived as a voluntary creation of 
of the wills of the individuals by which they 
placed themselves in juxtaposition, if not like 
stones put together in a heap, as a cluster of 
force units mechanically operating with refer- 
ence to each other in a system of forces. 
Society was thus an automatic machine worked 
by the different individual forces operating 
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together. For the better working of this 
social machinery an adjustment of parts or 
organisation is next given to it (and this also 
voluntarily, by the individuals), by which the 
individual wills or forces are made to converge 
towards a centre and thus subordinate them- 
selves to a common superior like the planets in a 
solar system. Even the phenomena of life were, 
in those days, likened to the operations of a 
machine acting automatically under the laws 
of mechanics. Mind and matter were by 
some [e.g., the Cartesians) supposed to consti- 
tute two essentially different substances incap- supported by 
able of causally iiiliuencing each other ; and ahst/and" 
their apparent interaction, f.e., the coordination 
and correspondence ol itieir respective pheno- 
mena, was explained as a mere coincidence 
and concurrence (like the movements of two 
clocks keeping time in unison) under divine 
guidance or pre-established harmony. Others 
(materialists) reduced everything to matter 
working under the mechanical forces of nature. 

In either view the operation of any force 
(organic or psychic), regarded as essentially 
different from the mechanical, in the creation, 
growth, and activities of living beings- -of 
individuals or societies — was not yet admitted 
or recognised ; and what were called organisms 
were understood, in those days, as mere auto- 
matic machines, worked by similar forces, only 
generated, not, as in other machines, outside 
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themselves, but from within their own constitu- 
tion and structure. Such a mechanical concep- 
tion of the individual and society precluded 
all idea of growth or organic development, 
either in the life of one individual or a genera- 
tion of indiv iduals or through successions of 
generations. Growth itself was not differen- 
tiated from mechanical additions like raising a 
wall or patching up a cloak. The doctrinairs 
of the Rational school supposed that men were 
all born with a fund of innate ideas independent 
of experience, and this stock of innate ideas 
was incapable of variation. V man may add 
to his knowledge by education and experience 
in his lifetime ; but this newly introduced fund 
of acquired capacities and powers and ideas 
are necessarily lost with his death, by the 
dissolution of the body by which they were 
acquired, and could not be transmitted to the 
next generation. This was quite in accord 
with the dualism of the Cartesians which 
separated mind and matter (body) so complete- 
ly that no influence could be communicated 
between them so as to affect one another. The 
empiricists, who resolved everything to the 
data of experience, went even further. They 
denied even the small fund of innate ideas con- 
ceded by the rationalists ; and every individual 
and generation of individuals must, according 
to them, begin with a blank sheet (or tabula- 
rasa) with no mental ideas or equipments 
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enriched by inheritance from the civilisation and 
knowledge of the past generations. Social life 
was thus regarded not as a product of succes- 
sive growth or development, but as an arbitrary 
artificial combination voluntarily brought 
aljoLit by the wills of the several individuals 
agreeing to form a mechanical cluster, for the 
sake of security and order, and for an effectual 
combined attempt to control the external forces 
of nature. Thus the prevalent philosophical 
doctrines (rationalism and materialism) and 
psychological theories (doctrine of innate ideas 
and sensationalism) equally supported the 
individualistic mechanical conception of society, 
the political theory of the state, and the doctrine 
of arbitiarv formation and co-ercive nature ul 
1-aw. 

As already observed, dogmatic rationalism 
was shaken to its foundation by the penetrat- 
ing criticism of Kant ; and Law of Nature was 
identified with reason — absolutely pure and 
colourless, and free from all assumptions with 
regard to any inherent craving of human nature 
for any material good. The investigations of 
Montesquieu, Herder, Vico, and of the German 
Historical School, from the point of view of 
concrete history, and of Kant and his followers 
of the philosophical school, from that of logical 
possibility and consistency, thoroughly dis- 
proved and discredited the social compact and 
its terms as an event or issue of fact ; and they 
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severally sought to build up independent theories 
as to the nature and origin of the institutions of 
the State and Law as involuntary and spon- 
taneous issues or expressions either of the 
popular spirit, or individual reason, or of the 
universal “ absolute ” ; this last again regard- 
ed either as ‘ thought,’ or as ‘ will,' or as the 
unconscious prius of both the Ego or Non Ego, 
i.e., of the universal Spirit and Nature. It was 
at this stage that the practically inclined 
intellects of England came to distrust the 
Philosophical and Historical Schools and their 
methods (on aci omit of their extravagant 
claims and misdirected efforts to make either 
apriori dialecties of pure reason or speculative 
enquiries into bygone periods to do tlie whole 
work of legal science) and leant towards the 
Analytical method for the building up of the 
science of Jurisprudence. Eschewing surmises 
and metaphysical enquiries as to the remotest 
prehistoric beginnings of things and institu- 
tions, or their modes of future historic develop- 
ment, they confined themselves' to the study 
and analysis'of the existing social structures 
and organisations and the legal systems of the 
civilised societies of their age, and of societies 
which (like the Roman Republic or Empire), 
from their accounts guaranteed by history, could 
be regarded as equally advanced as their own, 
for purposes (of inductive generalisation) of the 
legal science. The Analytical method has been 
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described, by Gray, Berolzheimer, Bergbohm 
and others, as resting on “ the comparative study 
of the purposes, methods and ideas common to 
developed systems of law by analysis of such 
systems and of their doctrines and institutions 
in their matured forms” It is true that this 
method was not unknown to the ancients, for 
it must have been the basis on which the early 
beginnings of the Roman legal science in Jus 
Gentum were founded in the early republic, 
and furnished the scientific ground work of 
analysis and comparison and generalisation 
which supplied the raw materials of the legal 
science which afterwards were glorified into 
the Equity Jurisprudence of Rome under the 
inspiration of the philosophical theory imported 
from Greece, In the Elizabeth Ian era the same 
procedure of analysis — ‘ the putting of differ- 
ences and taking of div'ersities ’ — was adopted 
in England for the sake of founding juristic 
principles and c onceptions and their applica- 
tion in concrete cases, for the amelioration of 
T.aw by case law and Equity. But both in 
Rome and in England the method was directed 
more towards the practical question of adminis- 
tration of justice, and only indirectly towards 
the cause of the science. It was in England, in 
the first half of the igth century, that Austin 
laid the foundation of Analytical jurisprudence 

» Roscoe Pound— Scope and purpose of Sociological Jurispru- 
dence-— Har. L. Review Vol. 24, p. 504. 
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and adopted the Analytical method professedly 
for the building up of the science of the first 
principles of law. Professor Roscoe Pound 
points out that, as a method of Jurisprudence, 
this method requires a condition of stability 
in the legal systems analysed ; for, at the stage 
of fluidity of law, for instance> in the stage 
of shifting and growing customs, of societies 
not yet sufficiently organised and cemented 
by a thoroughly centralised and powerful 
Government, the conditions are too unstable 
to admit of their analysis, and the difficulty is 
similar to that of Chemistry in dealing with 
unstable compounds. It is accordingly appro- 
priate to a developed system only : to a system 
which has matured and become stable and 
whose changes are slow, definite and deliberate 
and can be followed and explained with pre- 
cision and accuracy bv tricing them to their 
appropriate causes. 

One staring characteristic of such societies 
and systems is that the chief instrument of law 
— making and introducing legal changes, is 
legislation. They have a highly evolved social 
organisation, an all powerful centralised ruling 
authority, legislative, administrative, and execu- 
tive, backed by a force which is almost 
omnipotent for purposes of internal control. 
The method of analysis confined to such 
societies naturally leads to the imperative or 
positive theory of Law, j.e.,of Law as something 
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made by the arbitrary will or command, 
according to different versions, either of the 
sovereign, or the state, or the society, and 
expressed through the legislature, or the 
courts. This regards Law not as a spon- 
taneously generated and evolving product of 
social life but as a voluntary creation of cons- 
cious and increasingly determinate human will. 

Prof. Roscoe Pound,' thus summarises the 
characteristics of the Analytical School : — 

1. “ The}' consider developed systems 
only. 

2. They regard the law as something 
made consc iously by law givers, legis- 
lativT or judicial 

3. They see chiefly the force and con- 
straint behind legal rules. To them 
the sanction of law is enforcement 
by the judicial organs of the state ; 
and nothing that lacks in enforcing 
agency is law. 

4. For them the typical law is Statute. 

Put the backwardness of legislative 
law-mahiiig in America is reflected 
in a position taken by American 
jurists whose point of view is other- 
wise analytical which, with respect 


^ Vide his monograph on the Scope and purpose of Sociological 
jurisprudemee, 24 Har I- Reviewi p. 595. 
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to legislation, is superficially akin to 
that of the Historical School. 

5. Their philosophical views are usually 
utilitarian or teolelogical. ’’ 

1 may supplement this by adding (what is 
implied in the ist of the above characteristics) 
that the Analytical method, as sketched by 
Austin, is expository ; i.e., it confines itself to the 
study and definition of Law as it is, instead of 
directing itself to what it was or what it 
should be, and rigorously separates or delimits 
the provinces of Jurisprudence and the other 
social sciences like history, sociology or poli- 
tics or the art of legislation ; and further that 
it interests itself more with the analysis and 
definition of the form of the law than with its 
contents and their evolution, its purposes, or 
ideals. 

Hobbes (1588 — 1679) had lent the principal 
ideas and the substantive theory of utility to 
the Analytical legal science founded in England 
by Austin. . Hobbes, inspite of his independent 
attitude and professed scientific and empirical 
stand point and method, had his share in the 
speculations as to the Law of Nature and 
Social Contract ; and that was inevitable in the 
age in which he lived. Austin (1791 — 1859), 
following Bentham (1748—1832) in this respect 
as also in his utilitarianism and theory of law, 
scrupulously shuns these speculations, and, in 
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fact, takes elaborate pains to refute them.’ He 
maintained that the only appropriate subject 
of Jurisprudence is Posi tive Law, i.e., “ the law 
established (“ Positum ”) in an independent 
political community by the express or tacit 
authority of its sovereign or supreme govern- 
ment.” He describes Positive Law as “ consist- 
ing of commands set, as general rules of 
conduct, by a sovereign to a member or 
members of the independent political society 
wherein the author of the law is supreme” ’ 
and thus distinguishes it from the laws properly 
or improperly so called, c.g., Law of Nature 
(physical and moral), Law of God, Law of 
Morality, S^c., which are not Positive Law but 
objects related to it only by resemblance or 
analogy. ‘ Command ’ implies, according to 
Austin, a superior from whom the command 
issues ; an inferior who is directed by the 
command to a course of conduct ; a sanction or 
evil with which the superior, backed by his force, 
threatens to visit the inferior in case of 
disobedience ; and the consequent duty, liability, 
or obligation, on penalty of the sanction, on 
the part of the inferior to obey the command. 
This was essentially the Roman view of Law 
as also the view commonly held by jurists in 
England and Scotland.’ 


* Austin^s Jurisprudence. 

- See Campbell's Introduction to Austin s Jurisprudence. 
Erskin’s Principles of the Law of Scotland, 
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According to the above view International 
Law would not be Positive law and it is 
accordingly excluded from Jurisprudence. It 
would be, according to Austin, in fact inter- 
national morality, consisting of rules of con- 
duct, established by usage, for independent 
states and imposed and sanctioned not by any 
common political superior, but by general 
opinion of the peoples and states concerned. 

Jurisprudence is thus, according to the Ana- 
lytical theory of Law, essentially an aposteriori, 
empirical science and is divided by Austin into 
particular (or national) and general, according 
as it is limited to the consideration of the posi- 
tive laws of any particular community or based 
on a comparison and generalisation of prin- 
ciples, notions and distinctions common to the 
ample and mature legal systems of the civilised 
communities. It is this general Jurisprudence 
which is the science or Philosophy of Positive 
Law. 

Austin next analyses certain leading 
notions which pervade every system of Positive 
Law ; e.g. ‘ persons ' as those upon whom or for 
whose benefit laws are imposed ; things acts or 
forbearances as the matter with which laws are 
conversant, or, as more clearly explained by 
Holland, the object and subject matter respec- 
tively of rights; motive, will, intention (with 
their negative phases commonly included in 
the term “ negligence ”) which lav behind all 
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juristic acts and constitute the main springs 
on wliich laws exercise their influence for 
stimulating or preventing human action as 
devised by them ; and lastly, right the creature 
of law, and injury or wrong which results from 
its infringement. 

Law, according to Austin, is either set by 
the sovereign immediately, or by others by the 
delegation or permission of the sovereign ; and 
either in the proper or direct mode of legisla- 
tion, or, indirectly, by judicial decisions. He 
thus supports the theory that the judges can 
make laws as well eis administer them ; and this 
power of indirect legislation is part of the 
sovereign authority delegated to them b} 
virtue of theii oflice. Austin pronounces the 
view of the Analytical school with regard to 
the exact position of custom and customar) 
law in jurisprudence with great force and 
precision. Custom is not itself law nor are 
persons among whom the custom prevails the 
sources or authors of law. It is only when the 
custom is accepted and enforced as law by 
judicial decisions that it becomes part of the 
positive law of the land and may be called 
customary law, “ Jus moribus constitutum ” 
(customary law of the Roman lawyers) is 
therefore misleading, for it may involve the mis- 
''onceptiou that custom constitutes a different 
species of law altogether, having suo motu "the 
authority or force of law even without the 
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support of the sovereign’s command or sanction. 
The expression may be justified only in the 
sense of law fashioned (by judicial decision) 
upon pre-existing custom. This theory divides 
the life history of a custom into two stages — 
firstly, of custom as a rule of morality imposed 
and enforced by popular opinion ; and, next, of 
customary law, when, by its recognition and 
enforcement by the sovereign through the court 
of justice, it is positivised into law. When a 
custom is adopted as law by legislation it 
becomes part of the Statute Law oi the land 
(written law or Jus scriptuni) and is no longer 
called customary law by tlie Roman lawyers. 
Custom legalised indirectly by case law alone 
properly comes under the head of “ Jus moribus 
constitutum.” The “ Jus Prudentibus Com- 
positum ” of the Roman lawyers, wrongly 
imagined to obtain as law by the authority of 
private lawyers, is likewise really fashioned 
and made into law by judicial decision upon 
opinions and practices of the learned jurists and 
lawyers. 

Austin’s conception of law as a command 
of the sovereign thus tallies with the current 
view in the 17th and i8th centuries and it has 
been described as the formal theory of law. 
No doubt it represents his theory as to the 
form of the law, that is, the characteristics by 
which positive law is to be distinguished, by 
its form, from other rules of human conduct ; 
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and docb not, by itself, indicate his views as to 
the contents, purposes and ideals of positive 
law. It is however inaccurate to speak of 
Austin as a purely formal jurist, for he had 
really a theory of law which, following in the 
lines of Hobbes, Bentham, Hartley and others, 
was utilitarian ; and he took considerable pains 
to establish tiiis theory of utility against the 
opposite one of “ moral sense or instinct.” 
Positive Laws should be framed and fashioned 
on the principle of utility, so as to give effect to 
the laws of God. The divine and perfect 
moral laws (Laws of Natu^’e) are established by 
God’s will or command. Some of them are 
expressly revealed in God's words or com- 
mandments ; but those that are unrevealed have 
to be gathered by the H^ht of nature. .Accor- 
ding to the theory of moral sense, which is often 
otherwise expressed innate practical principle, 
practical reason, conscience, or common sense. See. 
this light of nature is derived from universal 
sentiments by which the moral quality of actions 
is judged alike by all men spontaneously, ins- 
tantly, and inevitably. Those sentiments are not 
the slow products of human reason, which is 
fallible, but are the intuitive unerring feelings of 
the moral sense, which, like our external senses, 
has been implanted in man for the discrimina- 
tion of right and wrong and the determination 
of his proper duties as marked out and willed 
by God. Austin points out however, firstly. 
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that our moral judgments, passed on the 
rectitude or depravity of human actions, are, 
in numberless cases, neither immediate nor 
involuntary, but slow and hesitating, and often 
fail altogether to determine whether a particu- 
lar action is praiseworthy or blaraeable : and 
next, that the judgments, that arc in fact 
prompt and involuntary, are often factitious, 
begotten in the way of association b\ our past 
experiences of its results, and in no way proofs 
of a moral sense. Such prompt judgment 
may as well arise from a perception of utility. 
Moreover, the assertion of the theorists of moral 
sense that the moral sentiments or feeling? 
.iroused by the contemplation of human action?. 
.HO precisely alike with all men is groundless 
and contradicted by notorious facts. It is in 
respect of only a few classes of actions, with 
regard to which the dictates of utility are tlie 
same at all times and places and are also so 
obvious that they hardly admit of mistake 
or doubt, that there is indeed a general resem- 
blance of moral opinion or sentiment ; and this 
accounts for a general resemblance, with infinite 
variety, in the systems of law and morality 
which have actually obtained in the world. 
Those who, like Bishop Butler, adopt an 
intermediate view that our moral sense and 
utility are both indices to the tacit commands 
of the deity, the former with regard to actions 
which all men universally appraise alike and 
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the latter in other cases, are ^Iso wrong ; for it 
is hardly possible to indicate a single class of 
actions in which the moral judgments of all 
men have absolutely been the same. 

The theory of" utility, on the other hand, is 
ba^ed on the assumed goodness of God. God, 
in his unlimited and impartial benevolence, 
designs the luippiness of all his sentient crea- 
tures. Human actions which forward that 
benefif'ent purpose are enjoined by God, and 
those which are adverse to that purpose are 
forbidden as mischievous or pernicious. The 
will of God wilth regard to the human actions 
has accordingly to be gathered from their 
tendencies or utility — their conducivences or 
otherwise towards the happiness of mankind, 
i.e., the aggregate of human enjoyments. 
Following the line of reasoning adopted by 
Kant for deducing his celebrated rule oi 
liberty, Austin lays down two canons to guide 
the reason in estimating the utility of human 
actions, (i) “The tendency of an action 
is the vohole of its tendency : the sum of its 
probable consequences, the remote and collateral 
as well as the direct, in so far as they may 
influence the general happiness ; and (2) in 
collecting or estimating this tendency we must 
not consider the action as if it were single and 
insulated, but must look at the class of actions 
to which it belongs. The question is this — 
“ If acts of the class were generally done or 
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generally forborne or omitted what would be 
the probable effeA\on the general happiness 
or good.” God’s ^f^mands would thus be 
mostly rules, i.e., general or universal, relating 
to classes of actions instead of single isolated 
acts. An act is forbidden if it- g“2icially 
produces evil effects although in exceptional 
cases it may be conducive to utility. It is true 
that utility as the index to the tacit commands 
of God is imperfect, for our knowledge and 
calculation of utility may.be wrong and lead 
us to mischief and sin ; but in the absence of 
any other better guide (the moral sense being 
disproved) we must make the most of it with all 
its deficiencies. It is not true, as argued by the 
detracters of the Utilitarian theory, that it calls 
upon every man to shap)e his conduc t with 
regard to each act by a calculation of its 
results which is impractical. What it in fact 
demands is that our rules would be fashioned 
on utility and our conduct on the lulcs so 
framed beforehand for our guidance. The 
objection of impracticability or delay is thus 
removed by the rules or maxims inferred from 
utility and lodged in the memory. Our conduct 
immediately conforming to ti e rules would be 
truly adjusted to utility if the rules themselves, 
which have been formed after mature conside- 
ration, had been in fact so adjusted. A moral 
sentiment will soon gather round these rules 
in consequence of their being believed to be 
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in accordance with divine commands as indi- 
cated by utility, and our conduct will odinarily 
be immediately guided by' the rules and the 
sentinent associated with them. Only in rare 
exceptional and atromalous cases, will a direct 
reference'to the principle of general utility be 
necessary. 

In elaborating this theory of utility, like individuaUs- 

^ ^ tic or egois- 

Bentham, Austin distinctly discloses his indi- tic utmtaria- 

. . 1 • • nism. 

vidualistic position by explaining that by 
the general or public good he means the 
aggregate enjoyments of the individuals collec- 
tively referred to as a whole by the words 
“ general ” or “ public.”' It is the sum total of 
the good of these persons considered singly ; and 
the theory of utility demands that each shall 
ordinarily attend to his own rather than to 
the interests of others. The individual is the 
best judge of his own interests and the sum 
total of individual efforts each directed towards 
one’s own good will most likely produce the 
highest general good. That this scheme is 
approved of God is proved by His constituting 
man with his self-regarding affections steadier 
and stronger than his social affections. 

The opponents of this crude utilitarianism Recent objec 
accuse it of regarding man not as a cultural pro- ‘wy® 
duct, but as an automatic calculating machine, 
mechanically registering the advantages and 

’ Austin — Students’ edition, p. 53 
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disadvantages, pleasures and pains, of every 
action. It ignore^ the ethical impulses of 
human nature unaffected by utility and 
unrelated to perspective^leasure or pain. The 
human mind is a thinking'-^lganism and its 
motives are too complex and proToiind lb be 
reduced to a simple formula.' 


Austin’s pronouncements on Law of Nature 
are equally representative of the view of the 
Analytical school on that celebrated doctrine. 
The Roman Jurists divided Law into Law of 
Nature (Jus Gentium) and Jus Civile ; and the 
modern jurists have similarly divided it into 
Law of Nature and Positive J.aw. After tracing 
the history of the formation and development, 
out of the political and commercial necessities 
in Rome, of the Jus Gentium or Jus Omnium 
Gentium, which was the law extending to 
all communities which formed part of the 
Roman empire (as opposed to the Jus Civile 
peculiar to the Romans themselves) by the edicts 
of the Praetor Peregrinus and the various 
provincial presidents and governors, he points 
out that this Jus Gentium was also, on account 
of its equality or universality, called Jus 
Aequum or Aequitas.' The evident superiority 
of this law over the Jus Civile due to the former 


’ See Bcrol/heimer — Legal Philobophies, Art. 28, pp. 138*39 
* Sir Henery Sumner Maine would rather derive this name from its 
bimplieity and levelling tendency suggested by the Latin ferin “aeqiius” 
see Ancient Law — Ch in, p. 59 
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being evolved in a more enlightened age and 
out of larger experience left to its gradual incor- 
poration into the Jus Civile by legislation (Jus 
Praetorium, made up chiefly of the edicts of 
the Praetor Urbahus — which also came, for 
thaf' rCJ3KOn7 to be called Aequitas). Jus Prae- 
torium, Equity, or Jus Gentium thus came to be 
regarded as being characterised by its utility, 
impartiality and fairness and its regard for 
the interests of the weak. It brought about 
many changes in Roman Law, e.g., it enlarged 
the rights of women, gave to the filius familias 
rights against the father, and to the members 
of the subject states rights against the Roman 
citizens. 

In course of time, after Roman Law had 
incorporated and absorbed the Jus Gentium, 
and, tending in every direction to universality, 
put off much of its exclusive character, the 
Jus Gentium as a separate system, eventually 
disappeared. The office of the Praetor peregrin us 
fell into disuse ; and Roman Law itself, thus 
enlarged and enriched, became applicable to 
civil questions arising between members of 
all communities under the aegis of Rome. The 
Positive Law of Rome (Jus Civile in the larger 
sense) came to include Jus Civile (in the 
narrower sense, consisting of the remnants of 
the old Jus Civile peculiar to Rome) and Jus 
Gentium (common to all nations) incorporated 
into it. 
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This distinction as understood by the 
early Roman jurists between Jus Gentium and 
Civile was practical. They were both depart- 
ments of positive law and the name only 
indicated their respective ' historic origin 
and character. But the later classicaf jurists 
of Rome, who lived and wrote during the period 
intervening between the birth of Cicero (106 
B.C.) and the reign or death of the Emperor 
Alexander Severus, introduced into their legal 
expositions speculative and philosophical 
notions, distinctions and principles borrowed 
from Greece, and supposed that the .1 us Gentium, 
which represents that part of the positive law 
and morality of a nation which it shares in 
common with every other nation, did not, like 
the other part (corresponding to Jus Civile of 
Rome peculiar to that particular nation), derive 
us origin and authority from the community as 
its source or immediate author but was imposed 
by natural reason. In their writings, as well as 
in the compilations from them (The Digest) 
and the Institutes, made afterwards by 
Justinian, Jus Gentium was regarded as the 
natural or divinum jus imposed by Nature or 
God and known and recognised naturali 
ratione or by a moral sense or instinct. Austin 
characterises this distinction made between 
Jus Civile and Jus Gentium or Naturali by the 
later Roman jurists as merely speculative and 
barren of legal results, as that previously made 
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by the older jurists between Jus Civile and Jus 
Praetorium was pregnant with practical conse- 
quences. The only practical legal consequence 
deduced by the later jurists from their distinc- 
tion of Law oj Nature and Jus Civile was in 
res pe.c.Lof -offences and crimes. The plea of 
ignorance was allowed in case of offences 
created by the positive law fjus Civile) peculiar 
to a country or nation {mala prohibita), but 
not in offences which were mala in se which 
ought to have been instinctively known as 
against the Law of Nature. 

These later Roman jurists, Austin points 
out, sometimes declared slavery as existing Juris 
Gentium or Naturali, meaning thereby that it 
was an institution recognised in common by 
all legal systems of the world ; and, at other 
places, condemned it as repugnant to the Law 
of Nature. Thus they used the term ambi- 
guously ; sometimes as a part of the positive law 
common to all countries, and sometimes as the 
Divine Law which fixes a standard and ideal 
for the positive laws. 

Austin next turns to the doctrine of Natural 
Law as promulgated by Grotius and his 
successors of both schools. They take, as 
belonging to Law of Nature, those rules, legal 
or moral, which (on account of their obvious 
utility) are common to all human societies, in- 
cluding these that are not politically organised ; 
and distinguish them from rules which are not 
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SO common (as positive laws or moral rules) to 
all societies. These rhles of Natural Law, they 
say, could not have been the result of induction 
from utility by the varyirig and fallible reasons 
of the law-givers of all countiif^^but must have 
been copied by them from divine ongf«3Jt?^il6wn 
to them through the moral instinct, or sense,, 
(natural reason or universal practical reason) 
i.e., through immediate rons('iousness. These 
universal rules of Nature are, therefore, not oi 
human position or establishment, but perceived 
directly from the deity or the rational Nature 
which animates and directs the universe. 
Another derivatve conclusion sought from this 
doctrine is that positive laws, which are not so 
common to all mankind and do not therefore 
belong to Law of Nature, should be made to 
conform to the Law of Nature which is fixed 
by God or Nature as the standard or pattern 
for all laws. Austin accuses these writers of 
the same ambiguity which characterised the 
classical jurists, refutes their whole position 
by his arguments against the assumption of 
moral sense, and denounces these distinctions 
of Natural and Positive Law as useless for 
practical purposes. 

Consistently with his whole legal theory. 
Sovereign y. defines Sovereignty as chacterised by two 

marks — one, i.e., internal sovereignty, indicated 
by the habit of obedience or submission of the 
bulk of the community to the sovereign or 
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common political superior (consisting of one 
individual or a number of individuals), and the 
other, the external sovereignty, by the negative 
habit of non*obedience of the sovereign to any 
determinate superior. This fixes the sovereign* 
as well as the organisation, of all independent 
political communities and their classification. 

It logically follows that the power of the 
sovereign (governing body or individual) is 
incapable of legal limitation ; it may abrogate 
a law at pleasure, nor is it constrained to 
observe any law by any legal sanc tion. To 
hold otherwise would be to hold it in a state 
of subjection which is contra hypothesen. The 
violation, by the sovereign or by his successors, 
of a law made by him would be only a breach 
of positive morality (or a sin), but not of legal 
duty. He warns us, however, of the error of 
identifying, for the purposes of applying this 
principle of limitlessness of the sovereign’s legal 
authority, the sovereign body itself with the 
foremost member of the sovereign body, e.g., 
the king in a limited monarchy, who is some- Thesovereign 
times popularly, but erroneously, styled as the ?4htTor*^*' 
monarch or sovereign. It is in connection with 
this topic that Austin laid down his celebrated 
juristic doctrine that the sovereign govern- 
ment has no legal rights against its own 
subjects just as it is under no legal duty or 
obligation towards them ; for right is not to be 
confused with inight ; it arises out of a positive 
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law imposed by the sovereign, who is the 
common superior of the persons bound by it 
to certain duties as well as the others to whom 
these duties are advantageous. The sovereign 
enforces these duties by his sanction, supported 
by his might ; and the right holder enforces 
them through the might of the sovereign. To 
speak of the sovereign as having legal right 
against his subjects would introduce a third 
fjerson as a common superior to the sovereign 
and his subjects which is absurd. The legal 
duties of the subjects towards the sovereign are 
absolute, for there are no rights corresponding 
to them as in the cases of relative duties. 
Austin objects to the classification of rights 
info public ahd private ; and his advocacy of 
the classification of law and right into that of 
persons and things being made the main basis 
of arrangement of the topics of jurisprudence 
also springs from his strict adherence to this 
fundamental analytical legal theory. It is to 
Austin that we owe the lucid and luminous 
analysis, familiar to all law students, of status 
on which the “ Law of Persons ” and its 
distinction from the ‘ Law of Things ’ are 
founded. Austin vigorously attacks the theory 
of consent or Social Compact as to the origin 
of political societies and sovereignties and 
lays it down to customs, to the imreasoning 
popular opinions and sentiments which he 
calls “ prejudices ” (like partiality or fondness 
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for a particular monarch, or race of kings or 
a form of government), as also to reason based 
upon the principle of utility. His explanation 
of the permanence of political governments is 
the same as that of their origin. Somehow or 
other the bulk of the natural society from which 
the political society was formed were desirous 
of escaping to a system or state of government 
from a state of nature or anarchy. That every 
government has arisen and continues through 
the consent of the people is true in this sense 
that their submission is a consequence of 
motives ; i.e., they will the submission which 
they render. It does not necessarily signify their 
approbation of the particular form of govern- 
ment ; for it may be due to their fear of the 
evils of non-submission, or, probably, by a 
general perception of the utility of political 
government, that they freely submit to a 
government from which they are specially 
averse. Consent is not equivalent to promise. 
The duties (religious, legal, and moral) of the 
subjects towards the sovereign government 
and the duties (religious and moral but not 
legal) of the latter towards the former arise 
out of divine laws, positive laws and positive 
morality — recognised and obeyed through 
motives of fear, utility, custom,- opinion, pre- 
judices, &c. ; and no ampler solution of their 
origin is necessary, requisite, or possible. The 
theorists of Social Compact purpose to base 
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these duties on promises (variously conceived), 
of the subjects towards each other agreeing to 
form and obey, i.c., abide by, an organisation 
(pactum unionis) and determining the constitu- 
tion or structure of the sovereign government 
(pactum constitutionis or ordinationis) ; and of 
the sovereign to govern to the paramount end 
(also variously conceived ' by different writers) 
of the independent political society, and, 
specially, to govern to the subordinate ends 
(if any) signified by the resolution to form the 
society ; the whole act constituting the conven- 
tion or pactum subjectionis. Such an original 
covenant, even if existing, would not be legally 
binding, as it is prior to the positive law 
(which appears after the constitution of the 
state). Its obligatory character, according to 
Laws of God, depends upon the absolute end of 
the political organisation being in accord with 
the law of God ; and, further, the sovereign will 
be bound by that law to govern to that end, and 
tlie subjects to obey his commands which are 
calculated to serve that end, even if there had 
been no exchange of promises at all. The 
original covenant, if it is consistent with that 
end, would be superfluous and therefore inopera- 
tive ; if not, there would be no religious obli- 
gation on the sovereign to obey it. Similar argu- 


* According to some it is advancement of true happinessi accord- 
ing to others it is the extension on the earth of the empire of right 
or justice. Student’s Austin, pp. 128-29. 
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ments would apply if the obligation be moral. 
Moral obligation arises out of the bulk of the 
people uniformly favouring a course of 
conduct. Such uniformity is possible with 
regard to the absolute end of government (*.e., 
the common weal) but hardly with regard to the 
subsidiary ends. Even if the people had some- 
how agreed as to some of the subsidiary ends 
settled at the beginning, it is scarcely possible 
that the succeeding generations should continue 
to hold the same ideas with regard to them ; 
and to hold them bound by the declarations 
of their predecessors would be not only im- 
possible but pernicious. The generation of 
men establishing a state may, for instance, 
regard foreign commerce as hurtful to domestic 
industry ; but to hold, from this, that the society 
is for ever bound constitutionally by the 
original pact to put foreign commerce under a 
ban, even though the succeeding generations 
come to think differently, would be the most 
absurd of logical and political errors. 

There is no historical evidence that the 
formation of any political society had actually 
been preceded by a proper original covenant. 
Such a covenant is moreover impossible ; for it 
pre-supposes every member as capable of 
forming an intelligent notion of what he 
promises and is promised, and of appreciating 
its effects ; as if every member were adult, of 
sane mind and much sagacity and judgment. 
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and acquainted with political and ethical 
sciences. The whole theory is groundless and 
mythical. 

Dr. Berolzheimer describes the English 
Analytical theories of Jurisprudence, of which 
Austin was the founder, as characterised by 
clearness and precision of thought ; but remarks 
that they consider the fundamental questions 
of legal science rather than those of legal 
philosophy. 

The Austinian theory of Law and Juris- 
prudence became the standard theory in 
England and America. In the latter half of 
the 19th century, however, some of the higher 
intellects of both countries, attracted by the 
phenomenal progress and success of historical 
enquiries and broader researches into the origin 
and development of law by the continental 
historical and comparative jurists, began to 
follow the historical method of the German 
Historical school and enquire into the earliest 
human institutions and laws of different 
countries and their successive phases of develop- 
ment, and make generalisations from the 
materials gathered by this historical and 
comparative process. What however distin- 
guished the English Historical School ' from 
the German was the marked analytical 
tendency of the former and their supreme 
distaste and disregard for the philosophical and 

' t.g.f Maine, Pollock, Bryce and others. 
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rationalistic leanings and assumptions which 
the latter, due to their kinship and association 
with the German philosophical schools, had to 
some extent carried with them in their 
researches and conclusions. The English His- 
torical School was anal5'tical and scientific School 
objective), whereas the German school had 
been philosophical, in the application of their 
historical method to the investigation of Law 
and Jurisprudence. The omnipotence of the 
British Parliament in legislation naturally 
inclined them to favour the Imperative theory 
of Law and its development, in preference to 
the doctrines of Hugo and Savigny ; but they 
found fault with some of the juristic ideas and 
notions of the pure Austinian theory. Their 
criticisms (and of others who imbibed the ideas 
of the Organic and Sociological schools, e.g., 
the Neo-Austinians), as also the actual and 
possible replies of the Austinians, in support of 
some of the positions maintained by Austin 
may be summarised as follows : — 

(i) Austin’s definition of Law may be Obj^tionsto 
true with regard to the laws of Theory 
advanced civilized states like the 
Roman Empire or the modem 
European States where they are 
invariably enforced by the sanction 
of the sovereign power, i.e., the 
might of the corporate society as 
a whole, through its accredited 
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agents, but can scarcely apply to 
the n)ore backward states, past apd 
present, e.g.y the Oriental States, 
where the central power concerns 
itself only with the gathering of 
armies and levying of taxes and 
leaves the administration of law 
entirely to local courts and 
chayaets supported by whatever 
local force or influence they can 
gather together in the shape of 
public opinion. ‘ 

(3) There are several classes of laws 
which, even in substance and much 
less in form, are not commands ; 
and there is no sanction attached 
to them. They come under two 
heads ; — 

(a) declaratory laws, and those 

that only explain or repeal 
existing laws, and the laws 
of imperfect obligation ; 
and 

(b) those that do not impose 

duties, but are permissive 
or conferring of previ leges ; 
and also those which only 


^ Maine— Early History of Institutions, Lee. xii, p. 3^4 ; Lee. xiii, 
p. 250. Bryce — Studies in history and jurisprudence, vol. i, p. 312 ; vol, 
it pp* 44 f 49 ^ 9 i Walker — Science of International Law, pp 1 1-21 ; 

Pollock^First Book of Jurisprudence, p. 24. 
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fix the procedure, or rules 
of admissibility of evidence, 
or define jurisdiction. ' 

{3) Many laws do not emanate from the 
sovereign at all but from subjects, 
e.g., laws made by Judges ; and 
indeed, in some cases, no definite 
human superior can be pointed out 
to whom they can be ascribed, e.g., 
the customary law and Common 
law. ^ 

(4) The Austinian analysis and definition 

of law is defective in as much as 
it disregards the ethical element in 
law, t.e., the element of right and 
justice. ^ 

(5) Austin’s definition fails to emphasise 

and attach due importance to the 
Ollier essential aspects of Law, i.e., 

(a) its propriety, beneficence, and 
the value of its authority, which, 
more than the fear of the sanction, 
induce people to observe the law ; 

(b) the organic character or unity 
subsisting between individual laws 


* Harrison — Fort. Review 1878. p. 684. Bryce cites the cases of 
administrative statutes enabling public bodies to do something, The 
Indian Railways Act or the Bengal Municipal Act. Salmond — Juris- 
prudence Art 17 at p 53. 

^ Jethro Brown — Austinian Theory of Law — p 27, Art go ef seq. 

^ Salmond — Jurisprudence, p 51. 


33 



26 o 


THE SIXTH OBJECTION. 


[Lecturf IV. 


and the totality of the system 
(Law) of which they are the parts ; 
and (c) its growth. In fact, the 
definition of Law as a command 
enforced by sanction, though tech- 
nically correct so far as it goes, 
describes only the dry and repellent 
phase or aspect of the thing ; while 
it ignores its real character and 
object as a warm and living 
organic entity, which makes for 
the highest good, expresses, for the 
time being, the highest ideals of 
our organised society, and lives and 
grows naturally ; although, no 
doubt, it is susceptible to improve- 
ments effected under the authority 
and intelligent guidanc'e of the 
conscious social will. 

(6) 1'he real source of Law as a totality is 
the State, and not the sovereign or 
any visible ruler who can at most 
be described as author of indivi- 
dual laws. 

Most of the above criticisms are advanced 
by those who do not propose to break with 
Austin altogether. They do n )t wholly deny 
or controvert the essential truths of his defini- 
tion or analysis, but hold that these truths 
do not cover the whole field and are defective 
evm so far as they go. You know the familiar 
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answers offered to some of the above criticisms 
by the upholders of the Imperative theory of 
Law. They urge, with reference to the first 
objection, ' that the customary laws and 
rules of oriental states which mix up law, 
ethics and religion, and would never be enforced 
by the sovereign power (the might of the cor- 
porate society as a whole), even when they are 
habituall}^ disobeyed, are not ]>ositive laws 
at all in the Austinian sense. They may be 
yet regarded as mere rules or laws of morality - 
defective and deformed predecessors of the 
more i)erfectcd type that constitutes the posi- 
tive laws of the more civilised states. You 
may historically trace the new modern type to 
the older as its source, as you can biologically 
trace tlie descent ol man from the anthropoid 
ape ; but the two logically belong to essen- 
tially separate species with perfectly well cut 
differentias to distinguish them. The critics 
of Austin can not ignore this distinction 
between the two species — in fact, their point 
of attack rests upon it, — but would nevertheless 
call both “ laws.” This confounds logical with 
historical unity, and misunderstands the 
proper sphere of the logical definition of a 
particular class of rules of human action which 
Austin gave us. 


' Holland — Jurisprudence, Ch IV. Markby — Elements of Law, 
Ch. I, pp. 7-8. Sdlmond — Jurisprudence, pp. 50- 1 
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With reference to the second objection, the 
familiar replies are the following : — (a) That 
these laws (at least some of them) are exceptions 
to the rule ; they are either not commands at 
all, for want of sanction, or, at most, defective, 
as laws of insufficient obligation ' . (b) That 
they may be quite legitimately regarded as laws 
in Austin’s sense if we only give to the term 
‘ sanction ’ a liberal and extended meaning so 
as to include “ nullities.” A law fixing pro- 
cedure, or regulating stamps, or creating a 
jurisdiction, is a command which the party to 
a transaction or litigation must follow ; for 
otherwise his act will be a nullity and his 
trouble and expense will be fruitless. Sanction 
includes not only positive but also negative 
penalty.' 1 may, in this connection, also observe 
that, in spite of Austin’s ‘positive dictum to 
the contrary, one may have good reason to 
accept the view supported by the weighty 
opinions of Locke, Bent ham, Paley, Jhering, and 
others, of the modern jurists, and of Ulpian, of 
the classical age, that it is desirable to extend 
the meaning of ‘sanction’ so as to include 


* Jethro Brown — Austinian Theory of Law — pp. 23-24, Art 76 
et seq. 

* Holland— Jurisprudence, Ch. VIII. Venogradoflf — Common 
sense in Law, p 29. Jethro Brown — Austinian Theory, p. 9 note. — c.f. 
Salmond — Jurisprudence, p. 12. A sanction is not necessarily a punish- 
ment or a penalty .... we enforce the rule of right not only by im- 
prisoning the ihief but by depriving him of plunder and restoring it to 
Its true owner." 
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rewards. Suppose the Government passes a 
statute providing for destruction of wild 
animals and proclaiming a money reward to 
any one who kills a wild animal (a rabid dog 
for instance). There is no reason why this 
statute should not be taken as law. One failing 
to act up to the rule does not certainly incur 
blame ; but he all the same loses the reward 
just as one failing to get his necessary degrees 
in the University can not acquire the rights 
conferred by them. In either case, one who 
successfully carries out the rule acquires a right 
to the reward or to the privilege. These laws 
create rights as much as others ; and in the view 
of some learned jurists, the primary object of 
law is to create rights rather than to issue com- 
mands. “ Do this and you will get this right ” 
(as reward) is the type of all laws which create 
privileges in professions, patents, trade marks, 
or copy rights. They do not make it obligatory 
on any person to act or forbear in any matter, 
and, therefore, are not commands in the proper 
sense of the term ; but if, as has been already 
indicated, they create, when carried out, rights 
in some persons, as they undoubtedly do, they 
cast upon others corresponding duties to 
recognise those rights, and are, in that sense, 
caramands. Then again, there is another 
way of looking at the whole situation. Every 
law may be looked upon as a conditional 
command, laying down what will follow 
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{i.e,, the sanction) if something is done or not 
done. The penal law of theft lays down that 
if one is guilty of theft he will be visited with 
a term of imprisonment or fine ; a law of pro- 
cedure lays down that if a litigant choses the 
specified court and adopts the specified form 
of action his suit will be entertained, otherwise 
he will be visited with a nullity ; a law creating 
privileges and franchises, or offering rewards for 
meritorious acts, similarly lays down what 
consequences will follow in the event of some- 
thing being done or otherwise So it seems 
that to include rewards within “sanction “ is 
a legitimate extension of the doctrine of 
“nullity.” In this view all laws would be 
commands with sanction in the sense that 
some inducement to act up to the rule is offered 
to persons concerned in the shape either of a 
positive evil or a nullity, or a reward (with the 
opposite alternative of losing it in case of 
failure which is very nearly of the same 
character as a nullity), (c) That laws of evi- 
dence, procedure &c., involve a command on 
the judge on penalty of censure or dismissal or 
nullity (d) That repealing statutes, rules 
of interpretation, and other laws, which do not 
stand by themselves, are not to be taken by 
themselves, alone as isolated rules of law, but 
should be read and construed in their true 
sense, with reference to, and in connection witli. 


^ This is Jhering’s view. 
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others to which they are related ; and that, so 
read and construed, they clearly stand as com- 
mands. A repealing statute in effect lays down 
that the law is as it was before the repealed 
statute was passed, and so reiterates ' the 
commands embodied in the preexisting law. An 
interpreting statute explains, f.e., clearly repeats, 
the commands involved in the law under inter- 
pretation. Rules of procedure are merely 
accessory ; they define the legal sanction or 
express the persons by whom, and the conditions 
under which, it will be applied. Similarly, laws 
conferring privileges and franchises supply 
official recognition to new classes of persons 
and rights for whom and for the protection of 
which laws are meant. Enfranchising statutes, 
fixing constitution and conferring jurisdiction, 
define the constitution of the legislative organ 
whose chief business is to formulate new rules 
of law. " The gist of the reply under this head 
is that the totality of the legal system, the 
Law as a whole, is a body of commands as 
defined by Austin. Particular laws may not 
be commands by themselves ; but they are mere 
adjuncts, as definitions and descriptions of 
persons, state organs, things, &c., with which 
the law is concerned, and of the mode in which 

* Per Tindal C. J. - Hay i/ Goodwin, 6 Bingham, 582. 

Jethro Brown— Aiist. Theory of Law— Excursus, pp. 338 et seq. 
and note on Art. 89, p 27 Robertson — article on “ Law ” in the Encyclo- 
pedia Britannica 9th edn, Vol. XIV, p. 358 Markby — Elements of 
Law, Art 6. 
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it operates. This reply appears to involve 
some development of, if not a departure from, 
the orthodox Austinian idea, not less impor- 
tant, in spite of what Jethro Brown says to the 
contrary, ' than what is involved in the doc- 
trine of nullities. At all events, unless we are 
hypercritical, we can, in each of such cases, look 
into the substance of the law rather than into 
its form, and read into it a command either to 
the public to recognise it and forbear from inter- 
fering with the privilege or franchise conferred, 
and jurisdiction created, by it, to observe the 
rules of procedure or evidence, or to accept the 
interpretation, on pain of at least a nullity in 
case of disobedience. 

The third objection is met by the argu- 
ment that judges have delegated authority from 
the sovereign and act as his spokesmen for 
making laws * ; and that customs are not laws 
by tlieir own force, for, in that case even 
immoral and unreasonable customs would be 
enforceable in the law courts ; moreover, customs 


‘ Austinian Theory of law, p. 27 

® See Austin — Student’s Ed. Lee. XXIX, p 547, Lee. XXX, p. 560. 
Markby — Elements of Law, pp. 11-12. Jethro Brown — Aust Theory 
Arts 94<95, pp. 28*29. Holland — Jurisprudenee, Ch. V. It is said what the 
sovereign permits he eommands. Some jurists are of opinion that this 
view is not natural and unjustifiable. See Gray— Nature and Sources 
of Law, Ch. IV, sec. 193 et seq. ; pp. 83-84, Maine — Early History of 
Institutions, Lee. XIII But Markly’s reply is that it is not merely 
permission, but permission to a judge to order with readiness to enforce 
that order by sanction and force, that makes the judge — made law the 
sovereign's command. See Markby’s Elements of Law, p. 12, Art. 15). 
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may be abrogated by statutej It is only when 
the sovereign, through the pronouncement of 
the courts of law, stamps them with the hall- 
mark of positive law that they become so. 
I'he law students of the Calcutta University 
are made familiar, by their text book (Holland’s 
Jurisprudence), with the conflict of views among 
Austinians themselves regarding the time when 
this recognition of the sovereign positivising 
a custom must be supposed to have taken 
place. Austin would fix it at the moment 
when the judge pronounces the custom to be 
valid and legally enforceable ; and unless one 
is prepared to hold that no law can be given 
a retrospective effect under any circumstances, 
this view seems to be more logical and easy 
to understand than Prof. Holland’s own view 
that we must any how find out some prior date, 
long antecedent to any judicial declaration in 
favour of any specified custom, when the courts, 
as representatives of the sovereign, had estab- 
lished as a general principle that customs, 
provided they satisfied certain conditions, would 
be regarded and enforced as legally binding. 
Prof. Gray apparently adheres to Austin’s view 
in preference to Holland's as regards the power 
of judges to make laws and give them retros- 
pective effect.' Whatever may be the more 
correct view — and this is not the place to 


See Nature and Sources of Law Ch. IV, Sec. 224, p. 197. 
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Study it more closely* — all the Austinians and 
Neo-Austinians are agreed that the objection 
under discussion, viz., that judge made and 
customary laws do not emanate from the 
sovereign, is wholly untenable. 

With regard to the Common Law the view 
of the Common Law lawyers is that the rules of 
Common Law are not expressions of the State’s 
commands. It is not true that they are Law 
because the judges have pronounced and en- 
forced them, but the fact is that the judges 
pronounce and enforce them because they are 
the law. No doubt they are identical with the 
rules laid down by the Common Law judges ; 
but the judges are not their authors, but only 
their discoverers. The untenability of this 
view will be apparent from the consideration 
that the judges may, as they often do, fluctu itc 
in their pronouncements of the law; and the 
uineitled variation of the Common Law with 
each such oscillation of the pendulum of 
judicial opinion ill-accords with its supposed 
pre- existence and independence of the courts 
of law, the sovereign or the state. In fact, 
cuaioms and the principles of common law 
stand, in this respect, on the same footing and 
equally depend on the recognition of tlie 
sovereign, by statute or judicial decision, for 
their characterisation as positive law. 

* An independent discussion and the author’s own views on the 
irelation of Custom an^ Law will be found ip a later lecture. 
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With regard to the fourth and a part of the fourt^nd'’' 
fifth objection the Austinian reply would be o*>jectio« 
that a definition, in order to be scientific, must 
proceed by the invariable and necessary in- 
gredients and characteristics of the thing 
defined. A rule of positive law may not be 
morally just equally as an ethical rule of 
conduct may not be the positive law of a 
political society. We can only say that positive 
law ought to be right and just, whatever be 
the true criterion of right and justice; but not 
that positive law is right or just in the same 
sense as it is the command of the sovereign.' 


* Dr. Salmond himself admits that the astablished law indeed 
may be far from corresponding accurately with the true rule of right " 
Salmond’s Jurisprudence, p 51. Dr. Vinogradoff in his ‘ Common sense in 
Law pp, 26-27 remarks “ many legal rules have nothing to do with moral 
precepts. If. as the result of the law of inheritance, the eldest son should 
have his father's estate and the younger brother be cut off with a scanty 
equipment, or if a statute makes the sale of tobacco a state monopoly 
such laws are certainly not suggested by ethical motives. Besides even 
when legal rules are connected directly or indirectly with an appeal to 
right it does not follow that they are necessarily passed in consequence of 
moral impulses The laws as to bills of exchange or payment of rent are 
dictated by commercial practice or by established vested interests rather 
than by moral considerations In short, numberless aims foreign to the 
ethical standard play a part in legislation and in legal evolution; national 
interest, class influence, consideration of political efficiency, and so forth. 
It would be a one sided conception indeed to regard laws as the maxims 
of moral precepts.” From the point of view of scientific classification 
there is considerable force in this reply , but the question raised from the 
point of view of the philosophy of Uw, viz., that in the study of the real 
fundamental feature of law we must not overlook its ideal perfect type 
towards which it must tend, that the real nature of a growing organism 
is to be found in its stage of highest development where all its qualities 
are fully matured and manifested, does not admit of this offhand and 
easy solution. 
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The fifth and sixth objections taken 
together represent in a nutshell the attitude 
towards the Austinian view, and the position, 
of the NeO'Austinian school and involve a 
theory of State and sovereignty which has 
grown up in recent times. One leading ex- 
ponent of this theory and position is Dr. Jethro 
Brown. ' The consideration of this theory 
which belongs to the close of the 19th century 
must be put off for the present and will be 
advantageously taken up along with the 
cognate sociological theories belonging to the 
same period in a subsequent lecture. Law is 
a norm or standard fixed by the State is a 
modernised form of the Austinian theory 
introduced in the continent of Europe by 
Binding, Bierling, Jhering and others ; and it, 
like the Neo-Austinian view, requires an 
examination of the more modern conceptions 
of Society and Government. 

I shall now proceed to examine another 
phase of the Analytical theory of law which 
has come to-be favoured by only a few jurists 
in England, but by many in America, and is 
supposed to meet the objection of the common 
law lawyers that English common law is, to a 
great extent, created not by the direct commands 
of the Government but by the pronouncements 


^ See hib works ’Austinian Theory of Law’ and “Underlying 
Principles of Legisldtion.” 
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of the judges.' In defining Law with reference 
to its origin it puts the law courts into greater 
prominence than the sovereign or the legisla- 
ture, and describes it as consisting of “ rules 
recognised and acted on in the courts of 
justice.”' It does not indeed propose to deny 
the authority of the State or the sovereign 
as the ultimate or, as Dr. Salmond puts it, 
formal, source of law, or to dispute the formal 
accuracy of Austin’s definition of law as the 
State’s command enforced, if necessary, by its 
forces.^ Its real object is to emphasise (i) 
that we should turn to the Courts of Justice 
instead of to the Legislature to discover 
the true nature and origin of Law (2) that 
an act passed by the legislature is not law but 
“ a law ” which is really nothing but a material 
source of law’ ; and (3) that Law is logically 
subsequent to the administration of justice, or, 
in other words, that a rule is law because 
courts of justice would apply and enforce it in 
deciding cases, rather than that courts of justice 
would apply and enforce it because it is law*. 
It is asserted that the administration of justice 
is perfectly possible without the law at all 

* Advocated by Gray Salmond, Willoughby and others. 

® Salmond — Jurisprudence p. 9. Gray — Nature and Sources of 
Law, Ch. IV, p 84, cec 194 , p 85, sec. 199 ; and pp. 86-87, sec 202. 

* Salmond — Jurisprudence Art 17, pp. 48-50 and p. 52, para. 2. 

* Salmond — Jurisprudence, p 10. 

® Salmond — Jurisprudence, p 9. 

" Salmond — Jurisprudence, pp. 19, 130 

’ Salmond — Jurisprudence; pp, 12 and 13. 
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and the suggestion is (and in fact the theory 
would lose all its force unless such a suggestion 
is implied) that law would be impossible with- 
out the administration of justice by the courts 
of law. The arguments of Dr. Salmond' 
that in some societies courts might and 
possibly did exist and decide disputes by 
exercise of their unaided discretion without 
the guidance of any fixed legal principles and’ 
that courts of law, even in administering 
fully developed systems of law, have to decide 
facts independently of law and, in deciding 
cases involving novel complexities for the solu- 
tion of which the pre-existing legal rules are 
inadequate, to apply new principles, borrowed 
from various sources, as law may be admitted; 
but what is the logical conclusion ? Is not Law 
logically prior to its application.? Even in 
the most glaring instances of judicial legisla- 
tion where a judge for the first time enunciates 
a new rule of law and creates a precedent on a 
point “ of the first impression,” we have logically 
first, the positivisation of the rule by the judge 
for the occasion, and then its application in the 
administration of justice’. The public, it is 

* Salmond— Jurisprudence, p. 12. 

* I omit to mention here two other objects which this theory 
seems to have in view, i.e, to point out and avoid two other supposed 
defects in Austin’s definition, viz.; (i) that it does not associate law with 
its essential element of right and justice, and (2) that it fails to include 
rules which, though they are undoubtedly laws, are not commands either 
in substance or in form — defects already noted and discussed above in 
the body of this lecture. 
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true, must acquire their knowledge of the new 
law after and through its concrete application ; 
but that does not affect the real logical sequence 
of law itself and its administration by the 
courts. That laws may exist independently of 
their administration by courts of justice is not 
only conceivable but is a fact of common 
knowledge. There are laws whose adminis- 
tration in many societies has been left solely 
in the hands of executive officers and wholly 
exempted from the jurisdiction of the courts 
of law. It is Law that determines and regulates 
the methods of administration of justice, the 
constitution and functions of the courts and 
the limits of their jurisdiction. Adjudication 
is only one of the several sources (instrumental 
sources) of Law and the attempt of the 
American School to define Law by reference to 
the agency by which it is usually administered 
reverses the correct logical sequence and moves 
in a vicious circle. Dr. Vinogradoff in com- 
menting on this doctrine' says that it “ does 
not change the fundamental principles of the 
doctrine (Austinian doctrine) since it is clear 
that courts of justice derive their. binding force 
from the state. The direct purpose for which 
judges act is after all the application of law 
and therefore they cannot be said to exercise 
independent legislative functions. A definition 
of law starting from their action would there- 

‘ In bis “ Common SensQ in Law pp.|3i — 32. 
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fore be somewhat like the definition of a motor 
car as a vehicle usually driven by a chauffeur. 
The difference between the decree of an absolute 
monarch, a statute elaborated by parliament, 
and a legal principle formulated by judges 
is technical and not fundamental. All these 
proceed from the authority of the sovereign.” 

In England the legislature (British Parlia- 
ment) is supreme ; its enactments are binding 
on the judges who cannot question its authority 
and jurisdiction. In the United States the 
constitution rigorously defines the functions 
and authority of the local and supreme legisla- 
tures and the judges are at liberty to declare 
laws illegal and ultra vires if in their opinion 
the legislatures had, in passing them, trans- 
gressed the limit of their jurisdiction. There the 
Supreme Court thus assumes the higher position 
of weighing the legality of the enactments of 
the Supreme Legislature ; and, in practice, 
legislatures have often to meet rebuffs from 
judicial pronouncements. It is this difference 
in the local conditions and constitutional dis- 
tribution of the sovereign authority between 
the legislative and the judiciary in the two 
countries that explains the new American 
conception of law. 

It must be admitted that while the labours 
of the Philosophical school are generally 
exhausted in speculations regarding the funda- 
mental basis and ethical ideals of the law, and 
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the researches of the Historical school spent in 
enquiries regarding its origin and modes of 
development, the law as it is, its departments, 
the legal rights and their classification and 
detailed examination, as are often found to be 
more useful for the practical purposes of life, 
have received greater attention and with 
more fruitful results, from the hands of the 
Analytical jurists. Some subsidiary but often 
discussed points arising in connection with 
laws in the Austinian sense of the term may 
be shortly noticed here before closing this 
review of this school and its theories. 

I. A law is said to be a general command. The generan- 
Tills generality is supposed to be not merely a 
nominal but an essential element of law. 

According to Austin a command is general 
when it obliges a person or persons “ generally Austin’<i test, 
to acts or forbearances of a class.”' iT this 
means an indefinite number of acts or for- 
bearances, a subtle critic may argue that a 
command which is clearly particular, as 
determined by this test, when it directs the 
performance of some definite positive acts for a 
specified period, may be, under exactly similar 
circumstances, and judged by the same test, 
general, if only it had directed forbearances. A 
father directs his son to read his lessons every 
morning for one month ; here the number of 
acts to which the son is obliged is thirty, and 

' Jethro Brown — Austinian Theory of Law Art. 59, p. 16, 
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hence the command is particular. But suppose 
the father directs the son not to leave his house 
on any account for a month. Here the number 
of forbearances ordered is indefinite and must 
we then take this as a general command ? The 
substance of Austin’s test, however, is that 
whenever, on a consideration of all the cir- 
cumstances of the case, e.g., the nature, number 
and frequency of the acts or forbearances order- 
ed and the length of the period for which they 
are to be carried out, the intention of the 
superior appears to be not to dictate the per- 
formance of one or a few isolated duties but to 
lay down a rule or course of conduct, it is a 
general command or law.’ Other writers 
have proposed other tests of this generality : — 

(a) Particular commands are addressed 

to particular individual or indivi- 
duals ; general commands are ad- 
dressed to a class or an indefinite 
number of persons* (Ateius Capito, 
Ulpian, Cicero, Blackstone, 
' Bentham, &c.) 

(b) Commands, in order to be general, i e , 

laws, must combine both tests of 
generality, i.e., must be directed to 
an indefinite number of persons 
as well as enjoin an indefinite 


* Jhid . — Note on Art. 60, pp. 17-20. 

See Pollock’s Jurisprudence, p. 34. Markb> — Elements of Law, 
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number of acts and forbearances. 
Roussean,' Sir Henry Summer 
Maine, and Prof. Jethro Brown 
seem to be of this opinion. Maine 
apparently thinks that in modern 
states the distance between the 
people and the sovereign is so 
great, and the connection between 
the two so impersonal, that laws 
emanating from the latter for the 
ordering of the actions of the 
individuals must of necessity alTcct 
the mass in general and refer to 
general courses of conduct. They 
can hardly be directed only to a 
limited number of individuals or 
refer to a few isolated acts. 

(( ) Neither test is effectual; for even a 
most isolated decree, say a decree 
for recovery of possession of 
property in favour of A against B 

^ Rousseau — Le Contract Social II, Ch. VI Maine — Early 
History of Institution p. 393 Jethro Brown — Austinian Theory of Law 
note* on Sec 60 at p 20 “ There seenns no adequate reason for failing; 

to insist upon generality of persons as well as of acts. The grounds 
which apply in one case apply also in the other. Austin’s failure in this 
respect may be attributed perhaps to an oversight of the fact that a 
command apparently to an individual is often really addressed to a class 
An act of parliament applying to the Lord Chancellor applies to him 
not as a particular person, but as holder for the time of a certain office. 
On the other hand an act of parliament which applies to a particular 
individual or enjoins a definitely limited number of acts is to be des- 
cribed as an Act of administration rather than of legislation.” See 
Clark— Practical Jurisprudence, pp. 1 12-113. 
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is really addressed to all the 
members of the executive to carry 
it into effect and to all persons in 
the community to refrain from all 
classes of acts calculated to inter- 
fere with its execution.' 

(d) Tlie proper test of a general command 
or law is perpetuity. What is 
meant to be operative for an in- 
definite period is law.’ 

Whatever may be the test, almost all re- 
presentative thinkers, ancient or modern, are 
agreed that laws, at least those upon which a 
science can be built, must be general. They are 
rules of human action, i.e., they fix the standard 
by which the bulk of the subjects should 
regulate their actions. An isolated statute of 
the legislature declaring the will of the 
sovereign regarding a particular act or a parti- 
cular individual may or may not be “ a law ” 
in a crude or practical sense, but is certainly 
irrelevent for the science of law. A command 
which directs one or a few particular acts, if it 
does not expressly or impliedly impose any 
rule for the future guidance, after the occasion 
has ceased to exist, is thenceforth a mere dead 
latter ; and one which is addressed to a parti- 
cular individual by name, and not by his office, 

‘ Amos — Science of Jurisprudence, p. 74. 

* Esmein — Elements de Droit constitutionnel, (1899), p. 9; 
Duguit— Le Droit objectif et la Loi positive, (1901), p. 503. 
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is also as good as non-existant for the society 
in general. For students of the science of law, 
therefore, laws are only those which yield 
principles, it may not be to the whole mass or 
for all time, but for classes of men and for 
occasions which generally recur. 

2. Rules imposed by private persons in 
pursuance of legal rights are regarded by Austin 
as positive laws.' Following the analogy of 
laws imposed by subordinate political superiors, 
he interprets these rules as commands set by 
the sovereign circuitously or remotely through 
subjects clothed by him with legal right or 
authority for the purpose. It is difficult, 
however, to follow Austin’s illustrations on 
this point. He divides the rules into two 
classes: — (a) those which the subject autho- 
rized has a legal duty tc> make {e.g., a guardian 
legally bound in the exercise of his legal 
authority over the ward to make rules for the 
benefit and guidance of the ward), and (b) those 
made in the absence of such legal duty {e.g. a 
master fixing for his own benefit a course of 
conduct for his slave). Rules falling under 
class (a) are pure positive laws ; those under 
class (b) are partly positive law and partly 
positive morality according as they are imposed 
in pursuance of legal rights or otherwise. The 
rules set on the slave by his master are positive 


Rules imposed 
by private 
persons. 


» Jethro Brown — Austinian Theory of Law— Arts. 143-471 pp. 42-44. 
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law but not those set by parents, masters or 
lenders to children, servants or borrowers. This 
makes the test of legal duty to make rules 
useless for the purpose of classification ; and 
further, this view, even if technically correct, 
leads to an unnecessary multiplication of the 
number of laws and lawgivers. The obligatory 
character of the rules in such cas^s may well 
be regarded as a corollary or incident of the 
legal right itself, which, by its nature, entitles 
its subject to the subsurvience of other indivi- 
duals to his will (within the limits of the right) 
which is a part of the duty corresponding to the 
right and is created and expressed by the same 
law which created the legal right.' 

Moreover, as Prof. Brown acutely points 
out,^ a law is positive when its sanction is 
enforced by the state ; but the laws or rules 
laid down by guardians, headmasters or clubs 
usually lack this characteristic. The rules 
of conduct fixed by them are obligatory, but 

* See Austin himself — Jurisprudence, Vol. li, p. 524. Jethro Brown 
“Austinian Theory of Law -the note on Sec. 152 at p dj. These rules 
do not establish any new law, but only bring into operation some 
existing law.” Gray — Nature and Sources of Law, pp 104-5 5 149-150 
These rules constitute facts to which the law of the State is applied 
for coming to a decision. We may put this view in the form of a 
syllogism. 

1. All contracts are binding (law). 

2. A cluh has made these rules, and A becoming a member has 
agreed to abide by them, i.e , entered into a contract with the club as 
embodied in the rules, (facts) 

3. Therefore the rules must be enforced (derision) 

Austinian Theory of Law — note on Sec. 152, pp 47-9. 
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the sanction which will be enforced by the 
law courts will be that fixed by the law which 
created the right and not what is fixed by the 
private lawgiver. The law court will not 
necessarily inflict on the recalcitrant ward, 
student or member the threatened chastisement 
or fine by which the offended guardian, peda- 
gogue or club sought to secure obedience, but 
may visit him with some other evil selected by 
itself. This last observation, h )wever, does not 
go far enough, for it turns upon the extent of 
the right conferred. When the legal right to 
make rules conferred on a private person 
includes the power of fixing appropriate sanc- 
tions, — and .'\ustin might have contemplated 
such rights alone, — it is not unlikely that the 
law courts will give him help and facilities to 
enforce his own threatened sanctions. A rail- 
way company makes a bye law imposing a fine 
of Rs. 50 on any passenger who without suffi- 
cient ('ause stops a train by pulling the alarm 
chain or chord. Here the law courts will, in a 
proper case, realise the fine. According to 
Brown this would be apparently a law because 
the sanction fixed by the bye-law is enforced 
by the law courts. If so, Austin is right in 
his assertion that rules are laws when made 
by private persons in pursuance of a legal right, 
provided the right goes far enough so as to 
authorise the particular sanctions fixed by the 
rules. A more substantial distinction may. 
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however, be made to rest upon the character 
of the rules, their authors, and the legal right 
by virtue of which they are made. Most of 
the instances mentioned by Austin may be 
eliminated as particular commands being 
addressed to definite individuals or bodies of 
individuals. Where the legal right confers 
extensive powers and for the regulation of 
important and extensive interests, and the 
rules themselves affect large classes of men and 
purport to cover a large area of the field of 
human action, we may appropriately call sucli 
rules laws ; and their authors may be taken 
to acquire, by virtue of their legal right and 
authority, a public character. Such rules are 
not laws made by private persons in pursuance 
of a legal right, but may be regarded as 
emanating from a public body with delegated 
authority from the sovereign, or, in other 
words, a subordinate political authority. 

After all, it is a question, more or less, of 
nomenclature. Rules, if they are authorised 
by the state*and enforced with the help of the 
force of the corporate society, one may be at 
liberty to call laws whether they are made by 
a club, a guardian, a pater familias or a 
corporation, but it would be, a;s Prof. Gray 
points out, ‘ very inconvenient,, and a wide 
departure from usage, both popular and 


‘ Nature and Sources of Law. Sec. 240. 
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professional. Such laws, moreover, would be 
mostly useless for the science of law. 

But what about administrative or military 
rules framed by executive officers of the Govern- 
ment ? Colonels, postmasters, chief engineers, 
finance officers &c., may frame, by virtue 
of the authority vested in their office, general 
rules for the regulation of the army, post office, 
roads, public works or accounts. They cannot 
be always differentiated, as some writers 
attempt to do,‘ from laws proper as particular 
commands, foi they might be, and many of 
them are, in fact, general rules of conduct. 
Prof. Jethro Brown wants to eliminate them as 
rules of executive discipline with the enforce- 
ment of which the lawyer or the courts are 
not directly concerned. ’ This is hardly scienti- 
fic, and besides savours of the judicial school 
and theory of law, which lias, as noticed before, 
appeared in America, and to which Prof. Brown 
does not belong or subscribe. Curiously enough. 
Prof. Gray who does so belong, points out, by 
citing possible cases, that law courts may have 
occasions to apply and enforce these executive 
rules and their sanctions as much as others, 
and admits, though unwillingly, that they can 
not be logically kept out of the category of 


‘ Hearn — Legal rights and duties^ p. 9. 

* Austinian Theory of Law, p 49. See also Mr. Frederic Harrison 
in the Fortnightly Review^ *878, pp 24, 689 
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laws.' It is certain, however, that they have 
little value so far as the science of law is con- 
cerned “ and the debate regarding them is not 
of very great importance. 

I have led you, even at the risk of trying 
your patience, to a consideration of the above 
details in connection with the Austinian theory 
of law, with a purpose. The progress of 
civilisation, knowledge and ideas, the evolution 
of the conception of the society and the indivi- 
dual and of the nature of their mutual relation 
since Austin’s days has been great indeed ; 
and in the light of the new political and 
social situations, ideals and necessities it has 
been found necessary to remodel the imperative 
theory of law in more modernised forms. 
.Analytical Jurisprudence, as we have already 
seen from the criticisms, and shall see hereafter, 
lias developed and is no longer absolutely 
identified witii Austin’s text in the same way 
as Philosophical Jurisprudence has developed, 
with the march of time and events and know- 
ledge, and is no longer identifiable with that 
of the Law of Nature Schools or of the Meta- 
physical jurists discussed in the previous 
lectures. Each of them, however, has left 
behind some kernel of truth — some substantial 
contribution to the science of law which has 


^ Nature and Sources of Law Sec. 246 p. 108. Har. Law Review 
April 1892, p. 25. 

" Jethro Brown— Austinian Theory of Law, p 4 ^ bottom, 
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to be taken into account and valued as its 
proper worth. Till lately, it had been a 
fashion in England and America to deride the 
Philosophy of Law as developed in the 17th, 

18th and the first half of the 19th centuries, 
and also, with the rise of sociological ideas, to 
decry Austin altogether ; and I cannot do better 
than quote Prof. Roscoe Pound’s well adminis- 
tered rebuke ; “ The present .Anglo-American 
attitude toward the philosophy of law has its 
counterpart in the phase of juristic thought 
from which we have happily emerged, in which 
it was fashionable for every dabbler in juris- 
prudence to have his fling at Austin.” ’ 

The fact is, as I have noticed at the close Modt-m 
of the last lecture, that at the end of the first 
half of the 19th century the individualistic 
mechanical conception of society was fast 
dissolving and the organic conception, with its 
concomitant economic and legal theories and 
ideals, was rapidly developing and engaging 
public attention. The social and economic 
struggles were becoming keener ; and the trend 
of philosophic, social and economic juristic 
theories soon came to be marked by the socio- 
logical tendency which is characterised by two 
new features, viz., (a) a change of the point of 
view from the interests of the individual to 
those of the classes or of the society in general, 

I Scope and purpose of Sociological Juniprudence, 24 Har, Law 
Review, p. 607. 
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and (b) the turning of the theories from the 
abstract ideals to concrete practical phases and 
questions of real life which all the schools and 
theories had hitherto more or less ignored. 
The Historical School and the Metaphysical 
School, of the early nineteenth century, 
attempted only an explanation of evolution in 
general by abstract and practically unfruitful 
theories, and the utilitarian theory of the 
Analytical school was, as Sir Henery Sumner 
Maine remarks, mere tautology. ' Both were in- 
sufficient for meeting the requirements of the 
times. The .Analytical school lost its hold on 
the world of thought on account of its too 
limited field of enquiry, its mechanical and 
individualistic conception of society, and its 
tendency to develop all legal principles only 
by deduction (or legal fiction) from the fund of 
rules already established by the legislature and 
the courts of justice, so long as no deliberate 
change by positive legislation was made ; — a 
tendency that is not suited to the rapidly 
advancing progress of the world in recent times. 
But all the same its negative service to the 
cause of juristic science cannot be overlooked ; 
for it served to dispel many of the apocryphal 


I Ancient Law — Ch. V, p. ii8 Expediency and the greatest good 
are nothing more than different names for the impulse which prompts 
the modification and when we lay down expediency as the rule of 
( hangc in law or opinion all we get by the proposition is the institution 
of an express term for a term which is necessarily implied when we say 
that a change takes place.” 
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reasons that used to be urged and accepted by 
popular and professional opinions for the 
various established rules of positive law and 
thus cleared science of many errors and 
fallacies. ' 

I Gray — 6 Harvard Law Review, p. 21 - 2 ^, quoted by Roscoc 
Pound in 24 Har. L. Review, p. 608. 
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CONCEPTION. 

The relation of the individual to the 
society and to the State has been, as we have 
seen, differently interpreted at different times. 

In the Greek civilisation and philosophy 
the individual was virtually merged in the 
(city) State, and confined to the duty of 
abiding by the social order which fixed his 
class and functions. The spirit of indivi- 
dualism of the lower ( lasses, who did not 
participate in the government as citizens, was 
not then awakened ; and justice was identified 
with this crushing of the individuality of the 
members under the weight of the social system. 
In the Roman period, during the Republic, 
when the commonwealth had emerged in 
glorious strength and unity after the struggle 
of the two classes, the nascent individualism 
of the masses had for a lime asserted itself, 
legally and politically, by wresting a share in 
the legislation and government of the society. 
Unlike the Greek cities, the Roman Common- 
wealth, in its maturity, allowed free scope to 
the members of all classes to rise to prominence 
by labour and merit. The recognition of the 
principle of individuality in Jurisprudence is 
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supposed to have been secured by the Law of 
Nature and Equity introducing legal rules and 
principles which penetrated the family and 
rounded off the orthodox patriarchal authority 
and ameliorated the ancient Jus- Civile, in its 
crude Law of Persons, e.g., re the degraded status 
of the filius, the woman, the infant, the slave ; 
in the Law of Things, e.g., of ownership, and 
of other property rights, and of succession ; 
and, specially, in the Law of Contract. A back- 
ward movement, however, was set on foot, 
when, by the concentration of all political and 
legal power in the Emperor, the crystalliza- 
tion of Equity, and the growth of Legislation, 
the doctrine of absolute sovereignty decidedly 
curbed the free individualism of the Republic. 
In the Middle Ages, civilization, which alone 
fasters the individualism of the people, was 
set back, and the domination passed from the 
hands of the secular Emperor to the head of the 
Church. The individual had to hold his liberty, 
opinions, fai th and conscience at the mercy of 
the Christian ministers and their organisations. 

A rent in the cloud, which had covered under 
its dark veil all independent intellectual moral 
and spiritual life and aspirations of the indivi- 
dual appeared when the Germanic Emperor 
felt himself strong enough to question the 
claim of the Pope and his organisation to 
absolute universal sovereignty ; and a loophole 
was tlius allowed to the individual to take up 



LecTURE V.] STRUGGLE OF THE INDIVIDUAL. 2gf 

the advantage, ofEered by this struggle between 
the two opposing claimants to supremacy, and 
to secure some recognition of his value and 
importance. The arbitary claims of the 
secular monarch, after the precedent of the 
Roman Emperors of old, and the stringent 
feudal rules, together with the economic 
bondage and the stratification of society of 
the later middle ages in Europe, however, 
did not afford any adequate or encouraging 
outlet for individual liberty, while the 
awakened spirit of individualism under the 
influence of scientific, educational and religious 
Renaissance was fast rising into prominence ; 
and we have seen, how, at last, the efforts of 
the leaders of the Reformation, the Tyranno- 
machs, andthe 17th, and 1 8th Century philo- 
sophers and jurists effectually served the cause 
of individualism and nationalisation of the laws 
by their religious, philosophic, political and 
juristic theories and dogmas. 

We have also seen how the doctrine of 
Law of Nature and Social Compact, which at 
first lent its support to the secular sovereign, 
was utilised for controlling the autocracy of 
rulers and irresponsibility of legislation. The 
rationalistic expositions of the doctrine of 
Nature, in the 17th and i8th centuries, of 
Grotius and his successors, as also those of the 
English and French materialistic schools were 
both uncritical and dogmatic, and based on 
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assumptions, e.g , as to the nature of men, as 
to the State of Nature, as to the fact and the 
terms of the supposed social pact, and as to the 
theory of knowledge and relation of mind and 
matter ; and they were disproved by their own 
mutual differences and contradictions, as much 
Kant. as by the Critical Philosophy of Kant. Kant’s 

formalism led to the abstract form of liberty being 
taken as the cardinal principle of Nature and the 
basis of all laws and legislation. It was the 
liberty of the will of the individual wholly 
purged of all considerations of the tendencies, 
motives, necessities or utility which might lead 
the will to some definite line of concrete 
activity. Kant’s formalism, in its search after 
‘critical’ truth free from presuppositions, dogma- 
tisms or assumptions, landed the philosophy of 
law on a baren, abstract and colourless Utopia 
of individual freedom, which failed to be fruitful 
for the practical purposes of real life; for it 
failed to recognise that law and its principles 
are not eternal, but must change and grow 
along with^the history, civilisation and environ- 
ments of the peoples and societies. The 
consideration and explanation of these con- 
crete factors, — the changes and developments 
of human institutions was taken up in the first 
The Meta- half of the iQth century, philosophically, by 
fhe Metaphysical Schools, and, historically, by 
SAwis after German Historical School ; and they made 

it a common point to regard Law and other 
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human institutions as essentially evolving 
entities. But they had common defects which 
failed to secure for them that lasting homage 
which, but for these short — comings, might 
have been accorded to them. One of these 
was that, while recognising that societies and 
their institutions were constantly evolving, 
they regarded the direction and mode of this 
evolution as eternally fixed and regular , and 
as capable of being formulated in mathe - 
matically rigid propositions^ Accordingly, while 
displacing the eternal and unchanging Code of 
Nature of the 17th and 1 8th centuries, they gave 
rise to pseudo — natural laws of the evolution- 
ary processes from which the derivation of all 
principles of the practical sciences of legisla- 
tion, law, morals and politics was a mere 
matter of deductive reasoning. The next 
defect was, that the individ ual was placed 
uppermost, and the society was held to be a 
mere aggre gate of individuals- Whatever was 
looked upon as the goal and end of the evolu- 
tion of human life and society, that goal was 
essentially /of tfee individual; and the attain - 
ment of that goal bj every individual foi 
himself necessarily meant the same for the 
society as a whole. 

It was the Organic theory of Krause, 
developed along the line of philosopic reason- 
ing of Schelling, which, however, marked a 
point of departure from this last characteristic 
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tendency or defect of the early 19th century 
thought ; and we have found that this organic 
conception naturally grew up and was fast 
making head in both philosophical and histori- 
cal circles (c.f. Krause, Puchta), as soon as the 
doctrine of flux had completed its labour of 
demolishing the old idea of an eternal law of 
nature. 

The individualistic doctrines, of Grotius 
and others down to the representative exponents 
of the German Historical and Metaphysical 
Schools and of the English Analytical School, 
in Jurisprudence, the atomisation of society 
and Laissez faive in Politics and legislation, 
and the theory of free corapetetion for each 
individual, of Adam Smith and others, in 
Economics were all tried in the balance and 
found wanting. We have seen in the previous 
lectures that the labouring classes were suffer- 
ing through these doctrines in a way which 
created widespread discontent and commotion. 
The new class questions were becoming formi- 
dable ; and. a completely new method of hand- 
ling the situation, with special reference to the 
real facts of present history, was urgently 
necessary in politics, economics, and juris- 
prudence. 

The period of transition, from the stage of 
individualism to that of solidarism and collec- 
tivism, in its variety of phases, is marked by a. 
tendency, commonly developed by all the 
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schools of juristic thought, to regard the law 
and society as meant not merely for the sake 
of protecting and furthering individual interests 
but also for the sake of the purposes and 
interests of the larger sections or of the whole 
of the body of individuals composing the 
society and organised in the State. We will 
now-examine and compare some of the leading 
exponents of these various schools at this 
period for the purpose of elucidating the 
great world movement towards solidarity and 
collectivism. 

Let us begin with the most philosophical — 
idealistic of these schools, viz., the Hegelians, 
and select two different types of them — one, 
an exponent of religious faith and creed, and 
the other, of reason as the basis of all human 
institutions and development. Stahl (1802-1861) 
proposes to seek the fundamental basis of ideal 
justice and the principles of law and ethics in 
religious faith and divine will, according to 
which human relations must be adjusted and 
regulated so as to make them conform to this 
ideal. Man, formed in the image of God, is 
desired by God to observe rules of Ethics or 
morality so that he may be true to his original 
ideal. The subjective conformity of the indi- 
vidual to these rules (subjective custom or 
Ethics) corresponds to, and is objectively re- 
presented in, the customs or moral order 
designed by God for the society or the whole 
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human race ; and the secular order of Law, 
backed by force and compulsion, is necessary 
for the maintenance of this moral order against 
individual way-wardness. Stahl, representing 
the conservative Prussic view of the State and 
its authority and coercion, adopts the Historical 
view that Law and State arise in the conscious- 
ness of the people, and also the Hegelian 
doctrine that private law is based on the 
conception of * legal person ’ (individual) 
having rights (property). At the same time, 
he unfolds his theological as well as socio- 
logical tendency by propounding that the 
ultimate basis of these human institutions 
is the divine will and order which is realised 
in the moral and intellectual realm of the 
State, and that its public law is based upon 
the common character of the people. Indivi- 
duals are regarded by him as the self- 
appointed servants of the State for the 
furtherance of its purposes to realise the moral 
order which is the perfection of human comu- 
nial life. The State is thus raised to a higher 
importance than the individual, and the public 
duties than private rights. The hereditary 
monarch, the constitution providing the limita- 
tions of the legal power, and the representation 
of the people in the Government are the three 
main-stays which uphold the State and the 
moral order of law ; and they owe their 
sanctity and authority from the will of God. 
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Stahl proceeds deductively from the doctrine 
of faith (this is his philosophical method), and 
accepts reason, though not as the source, but 
as a means of recognising Justice which is 
desired and willed by God (this is his compro- 
mise with the rationalistic position of Hegel 
which he could not renounce), and pleads for 
the loyal subordination of the individual and 
his interest to the authority and purposes of 
the State and the constitution. He idealisti- 
cally realises the State as a person through its 
representative the personal king and monarch. 

Trendelenburg (1802-1872), more directly 
Hegelian, or rather Platonic and rationalistic, 
deduces the (“idea”) ideal of Law and Ethics, 
their outlines and mutual relation, from the inner 
necessities of human nature seeking to realise 
itself, i.e., its ideal fulfilment, in the community. 
He proposes to be more realistic than Hegel and 
more teleological, in as much as he regards all 
motion or progress as due to the immanent 
necessity, which is not merely abstract or logi- 
cal (as Hegel conceived), but material and intui- 
tional, for realising some ideal or “idea”. He 
metaphysically posits this ideal of human nature 
as that of the universal man, — of the human 
community as a whole, as one ethical organism. 
In order to attain this ideal ethical end there 
must be in Law an organisation by which 
individual liberty and interest are subordinated 
to those of the entire body ; and there must be 
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also some principles to check and control the 
whole-sale userpation of authority by the 
Government acting in the name of the corpo- 
rate body. The whole ethical body as well as 
its parts (individuals) must be preserved alike 
by Law ; and this represents the ethical side of 
Law, i.e. Law as a norm of reason based, how- 
ever, not on abstract premises, but on historic 
facts and material necessities for the realisation 
of an ethical ideal. Law as a coercive norm 
represents its physical side backed by force as 
a means for the achievement of the ethical end 
against the opposition of recalcitrant indivi- 
duals. It is, besides, a logical norm proceeding 
logically in its formation of concrete rules and 
in their application. It is connected with 
Ethics as means to an end. Law and Morals 
seek to control and guide the objective (exter- 
nal) and subjective (internal) volitions of 
individuals so that they may together subjec- 
tively lead all men to the ethical order which 
is the objective realisation of the ideal of 
human nature and the teleological end of 
Law as well as Morals. 

The Hegelians, as above exemplified, pro- 
ceed philosophically to construct their legal 
theories on some supposed ideal, of justice or 
of human nature ; — this ideal being recognised 
as realisable only in an ethically organised 
communal life. The Formal (Kantian) theory 
of individual liberty, its estrangement of law 
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and morality, and its view of an elaborate 
Law of Nature completely isolated from the 
positive laws of societies and the changing 
forms and ideals of actual life, are abandoned. 
Both Stahl and Trendelenburg speak of Law 
of Nature ; but with them it means now the 
philosophical expression of the necessities, 
idealsand historical processes of evolution which 
underlie all systems of positive law and by 
which we can appraise and determine their 
character, value, progress and ultimate goal or 
object. 

Turning to Ahrens (1808-1874) who ela- 
borated his “ Encyclopedie” (“ Juristische Ency- 
clopedie ”) on the Organic theory of society and 
law, supplied philosophically by Schelling and 
Krause, we find a still more advanced concep- 
tion of society, in direct opposition to the 
mechanical and individualistic conceptions of 
the older days. For the proper appreciation of 
Ahrens’ philosophy of law (Naturrecht), I invite 
your attention again to the doctrine of Krause 
which I discussed in a previous lecture, and 
which Ahrens applies in the elaboration of his 
philosophic jurisprudence. Like Krause, he 
departs from abstract philosophy of law and 
lays stress upon its relation with the concrete 
conditions of life.' He paid, in his rationalistic 
explanati m of law, greater attention to tlie 
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economic order of society than Hegel or even 
Trendelenburg, and encumbered it with less 
and easier philosophy or metaphysics ; and 
this made him more popular with the 
positivists (like Jhering and .Tellinek) and the 
German economists of later days. Dr. Miraglia, 
in speaking of the philosophical schools, and in 
explanation of Ahrens’ popularity,' says “ Hegel, 
Trendelenburg and Ahrens considered the eco- 
nomic order of society,” (neglected altogether 
by Grotius, Vico and Kant, the representatives 
of the earlier schools) “ in r elation to rational 
law, Hegel speaks of public wealth, labour, 
social classes, the price of merchandise, 
jiauperism, immigration and the control of 
corporations. Trendelenburg treats of agrarian 
and forestry laws, of the law of the arts and 
commerce, of exchange, insurance, wealth and 
jiopulation. Ahrens studies the economic aspect 

of every philosophico-juristical theory ” 

“ In the books of Hegel and Trendelenburg 
philosophy is the prevailing factor ; those of 
Ahrens abound in details, and the speculative 
elements have not a large development,” 

Through the stress laid, in Ahren’s philo- 
sophy of law, on the economic interests and 
goods, for the ordered regulation of which 
Law is intended. Law and Economics are 
brought close to each other as ethical sciences, 
both governed by the ethical ideal of the 


See Comparative legal philosophy, p. 268 
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fjood. Man and his ethical self-realisation 
in the good, in humanity in general, is the 
end of wealth and property ; and economic 
laws, which guide individual and collective 
action in production, exchange, distribution, 
and consumption of wealth, are not like 
physical laws inexorably regulating the passive 
material objects of the world, but are moral 
and social laws directing conduct of men as 
free agents for some determinate purpose. This 
alliance of T.aw and Economics, and of the 
individual and the society, is explained by his 
cardinal doctrine that every factor of individual 
life is reciprocally conditioned, as in an 
organism, by other factors obtaining in the life 
of other individuals and of the society as a 
whole ; and no science can keep itself isolated 
from the other sciences which deal with reci- 
procally conditioned parts of the whole 
organism of the universe. 7'he development 
of the individual and of each individual good 
must be m harmony with that of all other 
individuals and goods in society ; and the 
harmonious development of all individuals in 
unison and of all the goods of life making up 
the one supreme good is the end of Law. Ahreie. 
divides these goods into two groups. First, 
there are the material goods which consist of (^l) 
the personal goods, e,g., life, health, honour, and 
liberty, arising out of the individuality of man, 
and (b) those which satisfy man’s social and 
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intellectual needs, e.g , language, religion, 
sciences and art. Lastly, there are the formal 
goods, viz.. Morality and Law, which represent 
no special human interests or goods, but an 
ordered correlation between them, the first, of 
the inner motives and ends, the latter, of the 
external limitations and conditions, of human 
at tivity for the attainment of the mateiial 
goods; so that they may become mutually 
helpful, instead of cl-ishing, lor the furtherence 
of the supreme ideal or good. 

Ahrens laid great stress on these interests or 
goods needed for the perfection of human nature, 
and further divided them into personal and 
proprietary interests. The realm of persona- 
lity comprises the individual, marriage and 
the family, the race, the nation or state, and, 
finally, tiie universal federation of nations ; 
in fact, life in all its various evolving phases. 
That of property comprise^ the material goods 
which are mainly productive of legal relations. 
It is here i e., in the realm ol material goods, 
that Economics and Law are so closely 
connected. 

Naturally, he opposed the formal llieory ol 
Kant and all its corollaries; for individual 
liberty is only one of the interests, which has 
to be co-ordinated with other interests and even 
subordinated to them, when (as in the matter 
of public liealth and safety) they are higher 
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and more necessary for the preservation and 
progress of the whole organism. Moreover, 

Law and Morals are made to go together ; and 
the former represents the sum total of the 
external conditions necessary for the harmoni- 
ous development of the individual. Both 
aim at right action. Morality aims at right 
motives without coercion or penalty ; Law at 
external right action, compelled, if need be, by 
coercion. The object of both is the ideal right 
and justice ; and the positive law approaches 
the ‘ idea’ of Law in so for as it is in accord 
with the right. Ahrens’ “ NatuncLlil is 
again conceived in the same spirit as lliat of 
Stahl and Trendelenburg, as the philosophy of 
positive law pointing out its standard and 
ideal. 

Ahrens’ theory of society, based on the Ahrens’ Or- 

, , , . ganic thtor> 

organic conception advocated by him, ex- of society, 
plains the different groups inside a society as 
representing the different organs calculated to 
administer to the different needs of human 
nature. ’ Collective bodies, such as the 
university, economic associations and the 
Church, are meant to correspond to the educa- 
tional, economic and religious needs of human 
nature. They represent the various goods and 
interests, and the state is the bigger group, 
embracing the subordinate groups, having 

* Law of Nature. 

’ Sec Korkunov — Theory of Law, page 332. 
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function and end which is not merely nega- 
tive or passive It is positive, comprising 
the subordinate functions and purposes of 
the lesser groups within it, for the perfection 
of humanity. Like Trendelenburg, he regards 
Ethics as the science of the supreme good 
(including its two off shoots, law and morality) 
and of its realisation through the free will. 
Ahrens regards “ possession ” as identical with 
material good, i.e. everything essential to man 
and worthy of human effort for the attainment 
of perfection. Ahrens, however, inspite of his 
valuable contributions towards the elaboration 
of the organic conception of the society and 
the elucidation of the truths about the close 
connection between Economics and Law, was a 
philosophical jurist ; for he was deductive in his 
method, and, deriving Law from the inner 
nature of man and from the subjective ideas 
of obligation, regarded it as incapable of empiric 
treatment, like the physical sciences, on the 
materials of experience This position was 
rejected in general in the latter half of the 19th 
century ; and we find the organic conception, and 
the sociological conception following upon it, 
thereafter treated empirically and scientifically ; 
and philosophy and with it, the philosophy 
of law came, for a period, to be discredited 
altogether. 


* Contra Kant 



Lecture V.j 


COMTK. 


305 


Turning, next to the opposite school of 
thought which chooses to shun all materials tive school*, 
and reasonings except those founded on ex- 
perience, we shall now examine the positive 
philosophy of Comte, the founder and the 
greatest exponent of modern empiricism of the Comtc. 
19th century. In common with the older 
empiricists, like Locke and Hume, Comte 
holds knowledge as limited to the phenomenal 
world and its relations, and to be acquired by 
the scientific process of induction from the 
facts of experience. Attempts to reach the 
ultimate explanation of things (philosophy) 
beyond the realm of experience, and beyond the 
broadest generalisations secured by induction as 
to the sequence or concomitance of phenomena 
(causality), are futile, Apriori metaphysical 
positions reached by such attempts, and blindly 
accepted, are, like tlie cruder hypotheses of 
gods and angels of the mythical age, as mere 
fanciful concepts of thinkers invested with a 
spurious reality by illogical faith, signs of 
weakness of the undeveloped intellect. Comte 
thus holds to the scientific method alone, — the 
method of the natural sciences, physical 
(including mathematical and chemical) and 
biological, for by that alone certainty of 
results can be attained. The facts concerning 
Law and Government, Ihougii they concern 
human associations, are not thoroughly amen- 
able to the scientific treatment ; for their causes 
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(motives and purposes) are often beyond the 
reach of scientific observation, and their modes 
of operation are uncertain. So while he takes 
up and scientifically applies his positive 
method in dealing with the various departments 
of knowledge, as Mathematics, Astronomy, 
Physics, Chemistry and Biology, he formally 
eschews a Philosophy of Law and Government ; 
and, instead, he builds up a new science which 
he calls Social Physics or Sociology, in which 
the phenomena of intellectual and moral life 
of human beings, so far as they naturally 
arise out of the physiological functions of 
the nervious system, are treated scientifically, 
as those of animal life are treated in Biology. 
Of the phenomena of human associated life he 
includes ns much as are susceptible to his posi- 
tive meihoil ; and the departments of human 
activity vvhicli cannot be sufficiently explained 
by their resolution to scientifically ascertained 
causes or natural forces (c.f. those in which the 
highly enigmatical and unexplained operation 
of the so-called free will is involved) are left 
out ; for, according to him, the method deter- 
mines the science and not vice versa. The 
society as a natural unit thus comes to be 
opposed to the artificial unit, — the state, and 
the social order to the Law, and to be 
treated as the subject of a special social 
science. In his development of this science of 
Sociology Comte adopts the Organic conception 
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of society, eschews the individualistic concep- 
tion, and regards the individual as wholly a 
resultant product of the social and other 
forces and environments. The individual and 
the society are supposed to act and react upon 
each other. His whole position is founded 
upon the same idea of the necessary correlation 
of every kind of social phenomena, including 
Law, that had impressed the Historical and 
Organic jurists. But Comte newly conceived 
the idea (which he no doubt deduced from the 
above already well-established principle) that, 
on account of the fundamental solidarity and 
inter-connection of all diverse social objects 
and institutions, the social realities inside 
the society itself, in all their diverse forms and 
relations, can never be rationally separated ; but 
they must be taken simultaneously as a single 
unit both in their static and in their dynamic 
aspects. ' This leads to the one science of the 
consecutive social states (each state being the 
static totality of all the diverse social aspects 
observable at any period) where eacli consecu- 
tive social state is “ conceived as the necessary 
result of the precedent, and the indispensible 
cause of the subsequent state.” Its object, 
therefore, in this regard, consists in the dis- 
covery of constant laws governing this con- 
tinuity, whose sum determines the fundamental 
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advance of human development. ' His mathe- 
matical and biological instincts led him to re- 
gard the life and development of the individual 
as solely dependent upon the society in which he 
lives as those of a limb depend upon the whole 
organism of the body ; and, but for a loop 
hole which he left in his sociology by admitting 
the efficacy of endeavour in the development 
and perfection of human societies, and affirming 
in the individual a special capacity of pro- 
gressively rising superior to his environments, 
his doctrine would logically lead to a fatalistic 
determinism and to a denial of the efficacy of 
all deliberate efforts (of Law and Government) 
to improve the social conditions. 

We cannot, according to the sociological 
and positivist view of Comte, take the indivi- 
dual as an isolated member ; for his individua- 
lity the product of his position as a member 
of a family, the primary social unit, and the 
higher social units, and of the society as a 
whole ; and his existence, development and self 
realisation all depend upon the life and develop- 
ment of the higher social units. Man has ever 
lived an associated life in groups; and the 
impulses towards the establishment of Govern- 
ment and Law originate, not in the isolated in- 
dividual suggested (as in the “ social contract ” 
theory) but in the social group. We must pro- 
ceed, in Sociology, from the whole to its parts ; 


\ ih%d pp. 365.366. 
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because it is based on the primary fact of 
collective social existence of men. The individu- 
alistic theories of State, Law and Government 
— the doctrines of Law of Nature and equality 
of men, the sovereignty of the people, and the 
social compact — all belong to the second, i e., 
the metaphysical, stage of society, and are 
based on abstract concepts invested with a 
false and assumed reality. Men are not equal ; 
the people do not, in fact, control the state ; 
and there is no positive reality behind social 
compact. These theories are as unscientific as 
the conceptions of the first, i.e,, the theological, 
stage, when the society. State and Law weieall 
supposed to be ordained and regulated by divine 
or superhuman agencies. Positive Sociology 
must not allow itself to be misled by such 
theological and metaphysical speculations not 
warranted by the positive facts of experience. 
Man and society and Law must be taken, not 
as abstract speculative entities to be approached 
and studied by metaphysical reasoning, but as 
historical facts ; and their science should be 
based on the positive method — on actual facts 
of experience and history. The decadance and 
discredit of the philosophical theories of Law 
and Government in the latter part of the 19th 
century was, not to a small extent, due to 
the rise of the positive philosophy of Comte. 

The turmoil, arising out of the compli- 
cated economic and social problems whicli by 



Communism 
Socialism ard 
Anarchism 


Their com- 
mon features. 


316 CONSTRUCTIVE SOCIAL THEORIES. [L^ciure V. 

this time became acute, gave rise to a series of 
mixed class of writers, thinkers, and propagan- 
dists, who, while they were generally at one in 
their obstructive criticism of the existing order 
of things, varied in all possible ways in their 
proposed schemes of social and political recon- 
struction. These schools may be classified 
under three main heads, viz., communism, 
socialism, and anarchism ; and. like the posi- 
tive philosophy itself, they all flourished in the 
atmosphere of an allround discontent with the 
existing established modes, systems and insti- 
tutions in society, economics and thought. 
Questions of society and social institutions 
came to be handled by persons who, while lack- 
ing the scientific and logical genius of Comte, 
were ready to fall in with his great idea that 
these should be regarded as natural products 
of natural forces and placed in opposition to 
the artificial institutions of Law, State and 
Government with their powers of coercion and 
control. It was assumed by many that the 
latter were ar-tificial products, and they had no 
claim to exist if their existence in any way 
spelt any opposition to the natural demands 
of the social interests. Through all of 
them, however, the spirit of solidarity, which 
recognised that the individual was to be 
interpreted by his class or community and 
not as an isolated unit, was an outstand- 
ing feature of all discussion and sentiment ; 
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and all shades of opinion were permeated by 
a keen desire to judge of principles and ideas 
by their adaptibility towards the solution of 
the practical difficulties and necessities of the 
times, and the removal of llie greatest blemishes 
of the social institutions of those days. You 
will at once perceive that these trends of the 
thought and opinion of the second half of the 
19th century were only the more pronounced 
and developed forms of what had already been 
brewing since the tide of reaction had set in 
after the extreme individualisation which had 
culminated, in the realm of thought, in Kant 
and Rousseau, and, in the realm of action, in 
the American Independence and the French 
Revolution. 

The great practical problem in those days 
was the economic problem which had been proWem. 
formally set before the world for solution by 
Count de Saint Simon.' He had pointed out 
that the industrial class, which was the most 
valuable and indispensable in the state on 
account of its highest productivity, was, under 
the existing system of Law and Government, 
unjustly debased and down-trodden by the 
proprietors and bankers : and he pleaded for 
the inauguration of a newly adjusted just and 
generous social fabric calculated to do justice 

' Comte’s conception of Society as a natural organism welded 
together by economic forces (which, as opposed to the state, he 
regarded as the proper subject of the social science) was derived from 
St Simon. Sec Lecture III. 
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. as bound to recognise the economic right of 
the individual to get work and minimum sub- 
sistence. The community as a whole, or the 
State, was under a legal and moral duty to 
protect individuals, especially those who were 
poor and incapacitated, from starvation, and 
to provide them with work, according to their 
capacity, when they were willing and capable 
of work. This was in distinct opposition to the 
individualistic theory in jurisprudence, the 
Laissez Faire doctrine in politics, and the 
classical theory (of Adam Smith) in economics. 
Free competition is not, as wrongly asserted by 
Adem Smith, conducive to the welfare of the 
community and of the individual ; for under 
the present economic conditions it results m 
child labour, sweating, starvation wage, and, 
eventually, in the decay and death of the 
labouring class ; and, besides, is injurious to 
the citizen classes on account of the cheapening 
of commodities,' and to the State by creating 

^ The workmen being degraded, the quality of the manufactured 
article deteriorates ; and the cheapening of commodities results in injury 
to the manufacturing clast itself. 


to each class or individual according to the 
true social worth and service of each. Practical 
schemes of social reconstruction were suggested 
by the later French communists, Fourier 
(1777 — 1837) and Louis Blanc (1811 — 1882), 
chiefly with a view to solve the problems of 
labour and unemployment. Under their theories 
of society and law, the society was regarded 
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international industrial conflict and competi- 
tion. The State should not remain passive and 
allow free destructive and unequal competition 
of individuals ; it has the ethical duty of social 
organisation of labour.' It ought to establish a 
public system of agriculture and industry and 
also of other callings, e.g., the literary profes- 
sion,’ and provide for the works of all classes 
(agricultural, industrial and literary) in these 
communistically organised systems. 

French communism was a direct issue of 
the French Revolution, and stood, in theory, 
though with a leaning of sympathy for the 
poorer and more depressed classes, for an 
economic commonwealth which guaranteed 
equal rights to all classes according to their 
economic merit and usefulness to society. 
German Socialism, on the other hand, demanded 
a class-staatjjwhich would use its forces and 
coercion for the protection and promotion, 
especially, of the industrial or labouring classes. 
Karl Marx (1818 1883) was the famous founder 
of German socialism and, by his stern opposi- 
tion to the capitalists and their unearned 
increment, he led the movement for a socialistic 
regime ' which would expropriate the small 
number of capitalists for the sake of the great 
mass of the labouring classes, conduct manufac- 
ture with a common public fund and make a 

* See Jethro Brown — Principles of Legislation, Ch. VI. 

* That this profession is starved and underpaid is notorious. 


German 

Socialism. 


Karl Marx. 



3H 


KARL MARX. 


[Lecture V. 


His dialectics 
of economic 
evolution. 


just distribution of the profits arising there- 
from. He described and supported this move- 
ment in the Hegelian manner, as a necessary 
historical process of evolution, which is bound 
to follow, according to the natural laws of 
economics, under the present system of capita- 
listic labour and the mechanism of exchange. 
Labour alone produces wealth (here he agrees 
with Adam Smith) ; and the produce of labour 
fetches its equivalent in gold. But the capita- 
list buys up the produce and sells it at a profit 
and secures an undeserved (unearned) increment 
By a repetition of this process he grows rich 
under the present system of machine industry. 
Capital lords over labour and the labourer has 
to part with his means of production, including 
land,' and is reduced to a mere wage earner. 

The private manufacturers are expropriated 
and deprived of their home industry (which is 
no longer profitable) and they are socialised 
en bloc as a debased proletariat band working 
under a few over-pampered private factory 
owners and capitalists who had grown rich at 
their expense. The spirit of socialisation, arising 
out of common necessities, grievances and 
association, now permeates the labouring classes, 
and they become, in course of time, socially 
organised, acquring cohesion and strength in 
consequence. The socialisation and organisa- 
tion of labour thus becomes a necessary histori- 


The labourer grows poorer and is expropriated. 



Lecture V.] SOCIALISM INEVITABLE. 315 

cal outcome of the capitalistic production 
which involves expropriation of private agri- 
culturists and manufactures. Side by side 
with this socialisation of labour, the concentra- 
tion or centralisation of capital itself takes 
place through the same process of socialisa- 
tion and incorporation, accompanied by the 
expropriation of individual capitalists. This 
last contest, now between corporate labour and 
corporate capital, is to end, logically and 
historically, in a complete socialisation of both 
labour and capital united together and vested 
in the organised society as a whole This is 
Marx’s Hegelian elaboration of the dialectics 
of the history of social progress from the stand 
point of economics. He enunciated and deve- 
loped this economic philosophy in his Des 
kapital as well as in liis elebrated communistic xhecommu- 
manifesto of February 1848’ justifying the fe^t^oTtsls. 
economic revolution demanded by Germam 
Socialism, He substituted a materialistic, in 
place of Hegel’s idealistic, conception of history 
in terms of the economic factors, and strongly 
emphasised the tendency of society towards 
socialisation. The economic situation and 
relations subsisting in a society decide the form, 
structure and organisation of the society (State) 
and the material contents of the lavv at every 
period of history. The economic relations 
between capital and labour at present are 

* fssued by him and Engels. 
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unfair and unjust, and so also are the State or 
Government and Law upholding and support- 
ing these relations. They encourage this unfair 
and unequal conflict, and the socialistic revolu- 
tion demands their substitution by a socialistic 
order in which the society (State) itself will 
regulate production and its distribution on a 
principle, not of formal equality, but of natural 
justice. 

French communism and German socialism 
were both protests against the inhuman exploi 
tation of the labourers by the manufacturers 
In England, where the machine industries and 
commerce, protected by her navy, wore the 
most flourishing, the exploitation of laboui 
was the most outrageous. Successive blue 
book reports of the inhuman and outrageous 
treatment of labourers, including women and 
children, and the testimony of Sir Walter Scott, 
Dickens and Coleridge and even of the apostles 
of individual liberty and Benthamism like 
John Stewart Mill and Harriet Martineau es- 
tablished the'growing aversion of the advanced 
thinkers towards the current industrial system 
and the social order which countenanced it.' 
But while communism in France was practi- 
cally neutral, and wanted a social and econo- 
mic amelioration, not necessarily destructive 
of all capital altogether, by some communistic 


^ See Jethro Brown’s Underlying Principles of Legislation, Ch. 1. 
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arrangement under the aegis of the State, 
Marxian socialism wanted to have a socialistic 
labour — state ready, by force and coercion, to 
expropriate capital and make labour supreme. 
Marx opposed the State as a capitalistic organi- 
sation favouring by its laws the economic 
enslavement of the masses, and souglit to 
replace it by Society, i.e , a socialistically 
organised State with a just and fair economic 
system of production and distribution. He 
?stablished that Law and Economics are inti- 
nately connected. 

The followers and associates of Marx, 
Lassalle ’ (1825-1864), Engels (1820-1895) and 
Rodbeitus (1805-1875), are all opponents of 
the Lazssear /mVe policy of non-intervention with 
individual liberty in economics and legislation. 
Lassalle stood for the Hegelian ‘ culture-staat ‘ 
and pointed out the state’s clear duty of assist- 
ing the individuals in their efforts towards 
self-advancement, which, standing alone, they 
could not possibly attain against the opposition 
of stronger classes Engels was more philo- 
sophic ; and he analysed the economic condi- 
tions, which, according to Marx, determine the 
stages of historical progress of a society at a 
given moment, into their two elements, 
dependent respectively upon (1) the reproduc- 
tion of life the number and condition of 
the families and individuals) and (2) the 
reproduction of the means of subsistance {i.e., 
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the stage of development of labour and indus- 
tries). The last, Rodbertus, followed up Marx’s 
views on unearned increment by denouncing 
all rent derived from land and interest from 
capital as unearned gain and unjust exploition 
of labour, and proposed to minimise this 
necessary evil by increasing the wages of 
labour. Private capital cannot be done 
away with, but it must be supervised and 
regulated by the state, so that its industrial 
enterprises cannot be self-seeking but conducted 
under state supervision with a view to public 
or social ends. Liberty, which had been the 
watch-word of the philosophers and thinkers 
down to Kant and Fichte, was now interpreted 
in a new light. Schelling, Hegel, Krause, 
Ahrens, and the other idealistic philosophers 
after them, had indeed, in their own way, 
already set their faces against the cruder, 
imperfect, and unregulated liberty of the 
isolated subjective ego, idolised by the indivi- 
dualistic doctrines, and pointed out the goal 
of a higher li.berty realised in the socialised 
humanity ; but their conception was now 
sought to be realised in the concrete field of 
economics, and what had been tought by them as 
an abstract universal principle regarding the 
all comprehensive ethical status and duty of 
the state (the culture staat) was now directed 
mainly towards the economic emancipation of 
the 4th estate, i.e., of the labouring classes, and 
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the establishment of a society economically 
organised in their interests in opposition to the 
state.' 

Dr. Beroizheimer ' in reviewing the 
whole series of movements for this goal of 
liberty or emancipation since the close of the 
middle ages observes ; — 

“ Since the close of the Middle Ages the 
watchword of the philosophy of law and 
economics has been “ freedom.” In earlier 
days the intellect was set free from the bar of 
the Catholic Church through the heroic efforts 
of Luther. Grotius released the law from its 
scholastic fetters ; he brought rationalism to 
earth, and his contract theory c'ontains the 
germ of the idea of popular sovereignty. In 
the same temper the ‘ Tyrannomachs ’ led the 
fight against tyranny. In these efforts it was 
at times forgotten that freedom represents a 
cultural ideal and does not consist in the 
complete independence of all conditions, but in 
throwing off the yoke of slavery ; license was 
mistaken for liberty. Such an extreme and 
extravagant conception of freedom assumed 
equality as a rightful demand on the basis of 
“ natural law ; ” and by way of Rousseau’s 


’ A luminious and attractive exposition of this growth of the 
ideal of liberty through various stages in the 19th century in England 
is to be found in the first chapter of Jethro Brown’s Underlying Principles 
of Legislation. 

* Legal Philosophies, pp. 284-287. 
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‘ Discours ’ aud the destructive philosophy of 
the Encyclopedists, it led to the French Revo- 
lution. The after math of the Revolution, 
supported by the ethical philosophy of Wolff, 
brought about an enlightened absoluism. But 
the people, released from their fetters, exchanged 
them for leading strings. It was through Kant 
that the citizen was made to realise his right 
to freedom and equality ; the great revolu- 
tionary philosopher was more radical than 
the provincial Robespierre. The latter was an 
extremist in action, but Kant was an exremist 
in thought. The issue of the French Revolu- 
tion, as affecting freedom and equality, was 
destructive, nihilistic ; Kant’s philosophy was 
comprehensively synthetic. He erected a splen- 
did edifice for freedom and equality — the 
“ Rechtstaat ; ” and its economic complement 
was contributed by the physiocrats and Adam 
Smith. With these advances the process of 
emancipation, which brought law and govern- 
ment out of the bondage of the mediaeval 
Church to the- freedom of the modern world, 
would have been completed if it were the fact — 
as rationalism had naively assumed in the 
theory of contract — that the law was an in- 
dependent institution. But the law is not 
something fixed, unalterable and absolute; it 
is flexible and subject to change, as was re- 
cognised by Schelling and Hegel. The study 
of its fluctuations, which condition legal 
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advance and legislative reforms, led to the 
science of economics. In Marx and Lassalle a 
period of economic materialism set in, and a 
new emancipation became necessary, because 
a new class had been awakened to class — cons- 
ciousness. 

“ The emancipation at the close of the 
Middle Ages and at the beginning of modern 
times was directed by temporal interests 
against the spiritual aggrandisement of the 
popes and their subordinates. The emancipa- 
tion of the legal philosophers, from the 
‘ Tyrannomachs ’ to Kant was centered upon 
the people. But the people, the subjects, the 
ruled classes, were, or appeared to be, the 
citizens in the cities and the independent 
farmers in the rural districts. The oppressors 
were the lords, the rulers, the ruling classes, 
together with the aristocracy of the feudal 
system. In the Kantian movement the people 
gained their freedom. But it appeared that 
such freedom was for the benefit only of the 
citizen class — the property owners, the capital- 
itts. The freedom and equality which the 
law guaranteed were legally and formally for 
the benefit of all, but actually and economically 
existed only for the property owning classes. 
This disparity between formal legal freedom 
and economic enslavement became evident 
through the spread of a new form of produc- 
tion. that of machine labor. There thus arose. 
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a new great class which was enslaved by the 
very medium of the law itself, which was 
exploited by the class of citizens who them- 
selves had just attained their own free develop- 
ment. There became necessary a still newer 
and last process of emancipation through 
economic measures. 

“ Reviewing this order, there appeared in 
succession, temporal freedom as against eccle- 
siastical bondage ; the freedom of legal gov- 
ernment as against tyrannical rule ; the free- 
dom of private law as against the economic 
enslavement of the citizen and the peasant ; 
economic freedom as against the abuse of the 
capitalistic power of the middle class : thus 
the circle of the great emancipation was 
completed. The process of emancipation of 
ancient days was concluded by the formal legal 
moralization of private rights ; the process of 
emancipation of modern times by their material 
and economic socialisation.” 

In Anarchism the opposition to the state 
and its authority and to the coercion of law is 
pushed to the extreme. It demands the aboli- 
tion of the government and also of property 
and of capital. Money or capital wields the 
supreme power ; “ money in the present state 
of the society is the open-sesame ” ' and is the 
chief cause of crime. The citizen class hand- 
ling capital and the machinery of exchange 


‘ Grave, La Societe Future^ p. 338. 
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]ive a parasitic life at the expense of the pro- 
ductive labouring class, and this standing crime 
is supported by the force and authority of the 
state. The state is an evil, it uses its authority 
for its own aggrandisement, and of the nobility 
and officials ; spends in war and aggresive 
foreign policy the wealth of the country which 
ought to be spent for internal improvement ; 
and the only remedy for this evil is the destruc- 
tion, even by violent means,' if peaceful 
measures do not suffice, of both capital and the 
government which supports it. In its first 
phase, anarchism was individualstic. Kaspar 
Schmidt (using the pseudonym of Max Stirner, Mas stimer. 
1806-1856) stood upon the classical individual- 
slic theory of economics and simply wanted 
the freedom of isolation for the individual and 
release from all governmental law and control ; 
but a more communistic doctrine was preached 
by Proudhon (1809-1865) who describes pro- Proudhon, 
perty as theft, and business as the art of buying ' 
at three franks what is worth six and of 
selling at six franks what is worth three. 

Individual property (as income or capital for 
business) and advantage is denounced ; the 
only private property allowable for the indivi- 
dual is the ownership or right to the wages or 

‘ Modern social anarchists of a religious or ethical type are 
represented by Tolstoi and Tucker, who do not advocate violence but 
passive resistance ; cf. that advocated by Mr. Gandhi in leading the recent 
non>co-operation movement against the bureaucratic government in 
British India. 
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other sums payable for his work under a con- 
tract. In a still more extreme (in the direction of 
communism) form, communistic anarchism was 
advocated in Russia by Krapotkin (b. 1842) ; 
and this is very near the communistic socialism 
of France and Germany. In this form, anar- 
chism shuns its individualistic position as 
insecure. Social cooperation is needed for the 
individual to fight against natural forces ; and, 
standing alone, he is quite helpless and power- 
less against them. Conquest of nature and 
self-assertion of the individual can alone be 
secured by collective effort ; hence, in this form, 
the anarchists advocate a society or social 
solidarity, such as would justify its existence 
by offering the individual greater assistance 
and opportunity for the freer and greater de- 
velopment of his self-realisation, in place of 
the State enthroned as an organised force bent 
upon robbing the weaker classes for the benefit 
of the stronger. Anarchisn thus does not, in 
the present day, go against communism or 
organisation, but only against the authority 
and force, and capital or private property.' 

The relevancy of the above acounts of the 
various theories and schemes of social recons- 
truction in connection with modern jurispru- 
dence lies in this that they all point to a new 
ideal and conception of the society and its duty 

1 For a sympathetic review of the anarchistic position, see Jethro 
frown’s Principles of Legislation, inroductory chapter. 
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to the individual, as well as a new estimate 
of the requirements, rights and duties of the 
individuals with regard of the society and a 
general turning of opinion against the older 
view of things that society and organistion was 
meant only for police and peace and for afford- 
ing to each individual the maximum of liberty 
consistently w ith the equal liberty of others. 
It was found that abstract liberty of the in- 
dividual, regarded as the sole ideal and object 
of social and legal authority and control, works 
injustice and oppression against the weaker 
classes ; that liberty in the abstract is an 
unreal and illusory ideal and meaningless for 
the individual unless the social and economic 
conditions and environments are made favour- 
able for him by the (law of the) society. 
Liberty of contract under favourable conditions 
(as for the capitalists) meant liberty to grow 
and develop in wealth and influence ; but under 
opposite conditions (as for the labourers) 
it was only liberty to perish. Jurisprudence, 
Economics and Ethics must be associated for 
working out a more concrete conception 
of liberty calculated to advance all the 
classes ; and the structure and functions of 
the state as well as the law must be adapted 
to the fostering of the wellbeing of the whole 
society and not merely of isolated individuals 
or special classes. The primary object of law 
was hitherto taken to be the protection of 
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life and property of the individual ; now it 
was sought to be extended to include the just 
and fair distribution of the social amenities 
and advantages among all the members of the 
society. The principle of each man for himself 
was found to be theoretically untenable and 
ethically wrong. The individuals inside the 
society were feeling drawn towaids each other 
to form social organisations for the amelioration 
of their condition as a class. Societies and 
nations were being brought into closer relations 
with each other by improved means of com- 
munication, brought forth by scientihr inven- 
tion and discovery overcoming distance and 
time, and by international commerce ; and this 
growing sense of fellowship and solidarity 
between men was in fact universally expressing 
itself in the civilised world in the manifold 
forms of humanitarian activity for the 
help and relief of the sick, weak and down- 
trodden, and against slavery, sweating and 
truck systems, child labour, poverty, and other 
social and economic inequalities permitted 
or winked at by the law.' Solidarity and 
practicality were the most pronounced charac- 
teristics of the trend of the time and they 
bespoke a revolution in economics, ethics and 
jurisprudence and in all other social sciences. 


^ See Jethro Brown’s Underlying Principles of Legislation, 
Chapter 11 
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With the greater fluidity of capital and pro- 
perty and the rising importance of individual 
credit (based on personality) in the social and 
commercial intercourse of man and the move- 
ment for the emancipation of the labouring 
class “ property,” hitherto taken as creating the 
legal status of man, yielded to “ person ; ” and 
bare legal rights began to be subordinated to 
moral worth and justice. The individual’s 
claim to the recognition (in law) of his moral 
worth and to a complete social and moral life 
was no longer subordinated to rigid insistence 
upon the property and contractual rights ; and 
a social ethics was substituted for individuali- 
stic ethics based on egoistic utilitarianism. 

I have, at the beginning of this lecture, 
described and compared the three successive 
stages of the conception of the relation of the 
individual to the society. These correspond 
to three stages or phases of the object of Law 
as conceived by those charged with its ad- 
ministration in society. In the first stage, it 
was the maintenance of social status quo with 
an uncritical submission of the individual to 
the settled order of society ; while in the 
second stage Law was directed towards the 
securing of the maximum of self-assertion for 
the individual. In the third stage, ie , of 
socialisation of the individual, this self-asser- 
tion {i.e., the property and contractual rights 
of the individual) was subordinated to the 
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interests of the society with a scientific and 
philosophic appreciation and appraisement of 
the interests of both the individual and the 
society, considered not as adverse but as com- 
plimentary to each other. Jurisprudence was 
now regarded not as an independent science 
but as a branch of the social sciences. 

The two special features of the modern 
theories of Jurisprudence since the advent of 
sociological ideas are : — (i) the departure of 
the older schools from the individualistic idea, 
which set the individual against the state and 
regarded Law as something which stood for 
the protection of individual against the 
autocracy of the government, to the sociological 
idea which looks upon Law as a creation of 
social forces for the interests of the society 
which are now recognised as identical with 
the true and real interests of the individual ; 
and (2) the rise of various sub- divisions of 
thought due to the increasing complexity of 
the society and turning upon its particular 
aspects recently raised into prominence as 
important and necessary factors of social 
welfare and development. 

This sociological spirit which makes for 
the solidarity of the individuals and of the 
sciences was first introduced, as we have seen 
above, by the Organic conception of the society 
* introduced by Schelling and Hegel and their 
followers of the Philosophic school of Jurispru- 
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dence. The later exponents of the German 
Historic School, e.g., Puchta, also took up the 
organic idea and pronounced against the 
mechanical conception of society and law 
which regarded the state and the law as 
created by individual human wills ; but with 
them the Organic idea had a metaphysical 
origin which somewhat discredited their 
pronouncements in the period of positivism that 
Comte introduced in Europe. The organic con- 
ception was, however, revived and established 
anew quite in a scientific spirit and method by 
another class of thinkers and writers including 
Comte himself which soon secured for it the 
univ'ersa! acceptance of the civilised world. 

Some of the facts and arguments on which 
the positive method of disproving the mechani- 
cal and establishing the organic theory of 
society and Law rests are as follow ’ ; — (i) No 
part of a mechanical aggregate, {e.g , a machine) 
is affected by its detachment from or incorpora- 
tion into the aggregate ; but in a living 
organism the parts depend for their vitality, 
health and development on their connection 
with the whole ; and their separation from the 
organism is followed generally by decay and 
death, or, at all events, by radical modifica- 
tion of their original nature. The isolation of 


' See Korkunov Theory of Law, page 262 et seg,; Jethro Brown--' 
The Underlying Principles of Modern Legislation, 
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the individual from his society and his subse- 
quent life, either apart from all society or after 
transplantation into another society are 
followed by decay, death, or radical changes so 
profoundly affecting his inner nature and 
characteristics, that this clearly indicates his 
organic connection with his original social 
evironments. (2) The existence of man in the 
state of nature prior to his social life which he 
is supposed to have created for himself by 
contract (according to the mechanical theory) 
is absolutely disproved by history. (3) Further, 
the assumption that man in the state of 
nature was endowed with all necessary mental 
equipments for the appreciation of the values 
of social life before he entered into the social 
contract is falsified by Psychology, which 
establ'shes that our intellectual and moral 
developments, even more than our physical, 
are dependent upon, and grow out of, our 
social environments. Such an assumption is 
based upon the logical error of attributing 
to the primitive man ideas, sentiments and 
aspirations for explaining the origin of those 
identical social institutions under the influence 
of which these ideas, sentiments and aspirations 
grew up.' Man is a speaking animal ; but even 
his power of speech and language is the out- 
come of society or social life. (4) The facts 

^ See Maine, in dealing with the origin of the institution of pro- 
perty. Ancient Law, P. 254. 
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gathered by the sociological researches as also 
the researches of the German historical school 
establish that all social developments every- 
where take place along definite lines and 
according to fixed rules ; a fact wholly inconsis- 
tent with the formation and development of 
every society and Law by the arbitrary will of 
the members of each. (5) The mechanical 
theory of life, as well as of the society, although 
it is a scientific advance made on the previous 
theories based on unscientific assumptions of 
supernatural agencies (being an attempt to 
explain vital and social phenomena with 
reference to the physical elements or parts of 
the objects themselves), is defective as it cannot 
adequately explain the peculiar vital charac- 
teiistics such as growth, reparation, reproduc- 
tion and adaptability to environments, decay 
and death. 

The biological principle of vital force, 
as distinct from the mechanical (physical or 
chemical forces), was scientifically demonstrated 
by Bichat just in the beginning of the 19th 
Century. ‘ He opposed not only the mechanical 
but also the spiritistic theory, which, handled 
by the scholastics in obedience to the Biblical 
account, ’ and elaborated by the celebrated 


‘ General Anatomy, pub, 1801. 

* The ancients like Plato, Aristotle, Hippocrates also had subs- 
cribed t3 this spiritistic doctrine 
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physician Stahl, explained life as a manifesta- 
tion expressing itself through the inert body 
of matter under the influence of the force of 
the immaterial spirit lording over it. ' The 
living organic matter, unlike the dead inorganic 
matter, has, according to this vital theory, in 
itself some special force and properties which 
are not permanent like the physical and chemi- 
cal properties, but are temporary and trans- 
missible. Armed with those forces and pro- 
perties the living matter fights with the 
opposing natural forces, prevails upon them 
for a time and, when they are exhausted in the 
operation, they leave it and the organism dies. 


‘ Note on the spiriticism of Stahl the great chemist (1660—1734) 
and the originator of the now exploded phlogistic theory in chctnistry 
which prepared the way for the later theory of Bechat — 

The earlier mechanical conception of society and the individual is 
substituted here by a spiritistic conception. The immaterial soul as 
distinct from the body, is neither denied, as by the materialists, nor is it 
assigned, as was done by the Cartesians including Spino/a and Leibnitz 
(who denied the possibility of any interaction between spirit, i e., mind, 
and matter), the position of a mere silent spectator of the automatic 
movements of the body , but is supposed as the invisible controller and 
guide of all its functions and movements. According to the mechanical 
conception, the body is an automatic machine ; acording to Stahl’s spiri- 
tistic conception it is an inert mechanismn wholly moved and guided by 
the soul. Carried to the society as a whole, the society or state would, 
according to the former conception, be a huge machine like Hobbes’ 
Leviathan, working automatically under the stress of the individual forces 
acting in concert, adjusted according to the compact or constitution 
(political conception); while according to Stahl it would be as a passive 
instrument guided and developed by the presiding spirit of the society as 
a whole, represented in the personal ruler, according to moral order and 
justice laid down by divine will and supported by temporal law for the 
purposes of the common social advance and perfection. 
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Bichat was, however, somewhat metaphysical 
in the development of his vital theory ; and 
although his theory was followed up and 
adopted by Kant, Schelling and Hegel and 
received support from the conclusions of 
the Historical Jurists (to the effect that social 
institutions are growths) which were naturally 
more in symathy with and allied to it than 
with the older theories of life and society, yet 
the acceptance of this theory was not universal 
till the positivists supported it by science. Comte 
adopted the fundamental principle of Bichat’s 
doctrine with modifications ; and, while reject- 
ing the antagonism preached by Bichat 
between physical and vital properties, admitted 
that the latter stood by themselves and could 
not be wholly reduced- to or deduced from the 
physical and chemical properties of matter. 
In his Sociology he admitted the resemblance 
between vital and social phenomena, between 
organism and society, and here we find the first 
important position, after the doctrine of Law of 
Nature, in which the teaching of philosophy is 
accepted by empiricism and materialism in the 
name and in the interests of natural science 
and these two exhibit a tendency to approach 
each other for a common meeting place. 

The similarity of the society to the 
organism was superficially noticed at first by 
some (c.f. Schelling and Krause) to consist in 
the mutual correlation of the organic (j.e., vital) 


Similarities 
of society and 
organism. 



334 


SOCIETY and organism. 


[Lecture V 


SucccbMve 
contribution^ 
towards 
elucidation of 
the similari- 
ties. 


as well as social phenomena, activities and func- 
tions, — the reciprocal interchange ' of passive as 
well as active services between each part or 
member and the others as well as the whole, their 
mutual inter- dependence for their common 
life, welfare and development : and by others 
to consist in their external resemblance of 
structure which rendered possible the assimi- 
lation of the government, its various depart- 
ments, the church and the masses of people in 
the society to the head and the various organs 
and the body of the living animal (cf. 
Bluntschli ’) but the positive or scientific 
assimilation of the two was elaborably under- 
taken by Spencer (1820-1903) Schaffle (1831- 
93) and Lillienfeld who approached the subject 
from the point of view of the likeness of the 
phenomena and laws of organic and social life 
and especially of the laws of their “ growth ’’ 
or evolution. Here again, it must be admitted, 
that Philosophy led the way and Sciencefol low- 
ed to support the conclusions with its inductive 
proof. Schelling and Hegel were the great 
philosophers of evolution. The Hislorka) 
school, as we have seen, combined scientific 
induction with metaphysical idealism when 
they adopted the evolutionary doctrine for 
building up the jurisprudence of their school. 
But Darwin a nd Lamarck gave a thoroughly 

* *' Bedingheit ” 

Psychologic Studicn uber Staat und Kirche, pub. 1841. 
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positivistic, naturalistic or scientific turn to 
the conception of evolution. Darwin’s evolu- 
tionary theory of Biology was soon raised to 
a universal cosmic principle and applied by 
Spencer for the elucidation of his great philo- 
sophy of cosmic evolution ; and Biological 
Sociology is its latest and greatest development. 

In estimating the precise relation in which the 
Sociological spirit and method of investigation 
stand to the Historical, I may remind you that 
the Historical school of law, while it contained, Historical and 

Sociological 

in the earlier stage, a double aspect, one meta- schools, 
physical (borrowed from Schelling and Hegel^, 
and the other positive (inductive or scientific), 
latterly limited its programme to the scientific 
exposition of the phenomenal relativity of Law 
to the historical conditions and accidental 
social elements surrounding it. It reached a 
higher and more developed knowledge of this 
principle of relativity than was attained by 
its earliest exponents (c.f. Montesquieu ' ) in 
laying greater stress on the intrinsic than 
on the extrinsic conditions of positive law, 
z.e., in recognising that Law is conditioned 
more intimately by the psychical state of 
the people than by the geophysical eviron- 
ments, and in emphasising the need of 
studying Law in relation to the other forms of 
social life as interpenetrant with all elements 

* V^ecchio, however makes Vico an exception, see Formal bases of 
Law, Vol. X, Legal Philosophy scries, P. 50, 
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of its activity aud culture. This idea of the 
historical jurists, vtz., the necessary correlation 
and interdependence of all social phenomena 
including Law led on, as I have said before, to 
Comte’s conception of a unitary social science 
or Sociology which will be able to explain all 
of these different classes of phenomena by 
reference to analogous laws. Modern Biology 
discovered laws which also could be used to 
explain certain developments of social life ; and 
to Spencer is due the credit of clearly formula- 
ting the connection between biological and 
sociological research and transposing the laws 
of existence and growth, of adaptation to 
eviionment and of evolution, from the field of 
organic to that of super-organic or social facts. 
The Sociological school thus contributed this 
new truth as to the nature of historical 
development of Law and other societary institu- 
tions viz.y that they are progressive adaptations 
of the human society as a super-organism to 
its evironment. ’ Society, according to Spencer, 
like the living organism, growsj differentiates 
in structure, develops a specialisation of func- 
tions through formation of different classes of 
men, multiplies by birth, t.e,, separates from its 
own substance parts capable of an independent 
life, and dies. He compares the individual 
members in a society with the different cells 
of the organism and the different classes of 


* Sec Vecchio — Formal bases of Law, p. 554. 
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men with the different organs (e.g., the working 
classes are compared to the digestive organs 
and the ruling classes to the nerves). As in 
organic life, social growth takes place by the 
interior multiplication of cells already existing 
within the system as also by annexation of new 
cells from without, t.e., by increasing complexity 
of the inner structure as also by annexation 
(e.g., by conquest) of new provinces. The 
homogenious composition of early infant 
societies is gradually changed into a more 
complex organisation of specialised castes or 
social classes with special functions assigned 
to each, just as the simple cell of the lowest 
forms of life which performs all sorts of func- 
tions is evolved into the organised structure of 
the more advanced forms in animal life in 
which each organ has a separate function 
assigned to it. The nervous system itself, 
which controls the functions of the organs, is 
only one in the lower animals, governing both 
internal (c.^g., digestive, respiratory, etc.) as well 
as external (e.g.. those appertaining to the 
senses) organs and their functions ; but in the 
higher animals it is differentiated into two 
CO ordinate systems. In social organisms we 
likewise find civil and military administrations 
combined together and performed through the 
same machinery in primitive states and 
separated into two systems as the societies 
advance in civilization. The societies and 



3j8 spencer and lilienfield. 


[Lecture V. 


Minor differ* 
ences among 
biological 
jurists. 


states are often divided up into several 
independent states either amicably or by civil 
war or colonisation. This resembles the 
phenomena of segmentation and budding, 
multiplication and birth of the lower animals. 
Evolution of society thus, according to Spencer, 
takes place like that of the animal organism 
by a process of continued integration and 
differentiation. ‘ 

There are some minor differences between 
these scientific exponents of the Organic theory 
of society which may be mentioned here. 
Lilienfield, for instance, regards not merely 
the ruling class but the entire population of 
the social group as constituting its nervous 
system and the other elements of the body 
sociale to be made up of the things possessed 
by the society, e.g., its land, wealth, means of 
communication, etc. Tlien again, most of the 
upholders of the Organic theory lean towards 
socialism or the extension of the state’s legis- 
lative and other powers and functions and the 
corresponding .restriction of the individual, — 
a natural conclusion arising from the con- 
sideration of the fact of the complete subordi- 
nation and dependence of the parts of an 
organism to the whole (see Schaffie) ; but 
Spencer, the English philosopher, true to his 
nationality and domicile, remained faithful to 


* Sec quotation from Spencer in the Evolution of Law series, Vol III. 
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the individualistic doctrines and an advocate 
of free competition and extreme limitation of 
the state’s social interference with the freedom 
of the individual. Many of these biological 
sociologists agree that society is a super- 
organism transcending, in the development and 
complexity of its structure, in the differentia- 
tion of its organs and variety of its functions, 
the vegetable and animal organisms ' and 
regard the state merely as a type of social 
alliance. These two points, viz., the differences 

(a) between society and natural organisms and 

(b) between the state and natural groupings 
of men through community of interests became, 
however, moot points of controversy among 
sociological thinkers and jurists, and these 
gave rise, as we shall see hereafter, to further 
developments of the science of Jurisprudence 
and legal philosophy. 

The purely organic view and conf:eption 
of society and laws would logically lend 
favour to certain juristic theories and dis- 
countenance others ; and it is here that this 
theory, although it has made a decided 
advance in the right direction on the former 
mechanical conception, has been regarded 
as insufficient and incapable of further im- 
provement and modification. For instance, 
the Organic theory of Law leads to a fatalistic 

* Schaffle — ** Ban, und Leben ” Vol I, P. i , Spencer — Sociology, 
Ch, I quoted by Berobheimer, p 218 
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view of things. The emphasis or importance 
attached by it to the organic spontaneity of all 
growth, the fixity of its direction and of its 
final form and end, and the futility of attempts 
towards changing or improving upon this 
spontaneous and fixed course of evolution by 
any conscious effort or direction from outside 
leads to the same practical conclusions as had 
been reached by the German Historical School as 
to the futility and mischievousness of legisla- 
tion and codification against the grain of the 
society. Law must grow from the society 
spontaneously as the plant from the seed. It 
is all fixed beforehand ; no use attempting to 
change it by human effort. The Organic theory 
of Law, like the Historical, regards Law as 
“ found,” and not made, and goes directly 
against the Analytical conception. It does not 
differentiate Law and Morals, like the Formal 
theory, as mutually exclusive of each other but 
regards them as complementary to, and co- 
ordinately related as “ form ” and “ contents ” 
with, each other ; both working together as 
the social cement for furthering the common 
weal and the means of its development and 
perfection. 

This fatalism, as a necessary concomitant 
of the Organic conception of society and Law, 
arises out of seeing behind all social movements 
the operation and influence of social (regarded 
as a special kind of natural) forces. When 
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Philosophy becomes positivistic and tries to 
seek explanation of social phenomena from 
their material external concomitants, just as 
we trace the cause of natural phenomena by 
looking for their antecedents, the resulting 
philosophy of law must be causal and fatalistic. 
Each natural phenomenon is taken as the 
resultant of the conditions preceding it and 
with these conditions as ‘ cause,’ the pheno- 
menon is bound to appear. This is true in all 
natural sciences, physical, chemical or biological. 
Law is a social phenomenon. It directly 
emanates by way of legislation, or judicial 
decision, from the king, or the legislature or 
the judges ; and the Analytical theory, when 
it regards it as made, created by the will 
of the lawgiver, looks to the surface only, for it 
takes the spokesman of the law for its source, 
without caring to penetrate deeper into the 
real nature of the forces which influence and 
guide the organs of the state in the framing of 
the law. The Positive sociological jurists are 
not therefore content to accept the Analytical 
view of the law and its origin ; but they take it 
as a social phenomenon produced by the 
legislative or judicial organs of the state 
passively under the influence of the deeper 
social forces. Legislatures, judges, and kings are 
mere mouthpieces or spokesmen of the law ; 
the real causes are the dominant forces in the 
society. They differ in their estimate of these 
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dominant forces but are agreed that they are 
natural and are not dependant on individual 
volition. As regarded by these positivists the 
development or growth of Law is organic and 
biological and not mechanical ; but that does 
not make it more amenable to the freewill of 
man. In fact “freewill” itself is denied by 
positivism: it is a self-deception under which 
we labour under a superficial view of things. 
The natural forces, which guide our will 
through motives, are ignored by mistake ; and 
the motives, naturally arising out of the organic 
constitution of man and the environments and 
their operation and independently of our will, 
are mistakenly supposed to have originated 
directly from us, created and guided by our 
free will. 

The doctrine of evolution has two sides or 
forms. The one, purely inductive and posi- 
tivistic, is the first and cruder form of the 
doctrine. It is merely the doctrine of organic 
growth along pre-established lines for a pre- 
determined end. It is a causal and fatalistic 
conception, and teleology or purpose (apart 
from the absolute, divine or natural purpose 
inherent in the nature of the growing organism) 
has no place in it. Evolution according to 
this view is a blind naturalistic process accom- 
panying or arising out of the struggle of the 
individual, species, or clan for existence as 
against others. Fitness to survive arises 
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naturally out of this struggle by the natural 
elements and the crushing out of the weak 
and unfit. In society, Law is the expression of 
the forces which are for the time being 
dominant in this social struggle and kings, 
legislators and judges are the organs for the 
expression of these dominant forces. 

The deductive philosophical evolutionists, 

(Schelling, Hegel, Krause and their followers) anJ'' 

as also the German Historical School regard positivism 
evolution as a fixed process of growth and 
development arising out of the nature either of 
the absolute identity (Schelling) which is the 
metaphysical prius of both mind and matter, or 
of the absolute idea or thought (Hegel) of 
which matter is the logical counterpart, or of 
the popular genius or spirit (Historical School.) 

There is this difference between this philo- 
sophical theory of evolution and its naturalistic 
rendering by the positivists that the former 
takes a more comprehensive view of the final 
end of the cosmic process and regards it as a 
perennial movement towards self-realisation of 
the individual, which, as it progresses, makes 
for the supremacy of the ego or free-will over its 
opposing environments and thus lets in teleo- 
logy or purposive self-directed development 
to have its proper place in the later stages of 
the advance. We shall see hereafter that 
Sociological Jurisprudence which traced its 
descent from positivism gradually departed 
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from the early, naturalistic, biological con- 
ception of evolution and carae to favour the 
view that purposive advance of society and 
law was not only an integral part of the 
process, but that, as society and law make pro- 
gress in civilisation, their evolution becomes 
less and less natural or fatalistic and more and 
more conscious, self-directed and purposive 
(teleological). 

In the growth of a plant or an animal 
from the seed or the embryo, the natural forces 
immanent in the seed or the embryo work out 
their preordained end {viz. the formation of the 
full-grown individual belonging to a certain 
species) in the pre-established way. There is 
no change either in the end itself {i.e., the 
species), or in the process of its gradual realisa- 
tion. This is not real evolution as Darwin 
understood it. In evolution the species itself 
changes. The naturalistic theory would ascribe 
even this change to the struggle for existence 
and natural selection (for the survival of 
the fittest) by which the species is gradually 
endowed with organs and faculties which 
render it more capable to live and maintain 
itself against the opposing forces of nature. 
Thus the final end or product itself gradually 
becomes somewhat improved from what it was 
before. In each society the popular consciousness 
genius or spirit has, according to the German 
Historic School, some dimly conceived end 
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towards which its development tends. This end 
or purpose is fixed and the development of law 
must take its direction from that immanent 
tendency and final goal. This is the pure 
organic conception which does not recognise any 
possibility of real evolution. Why should not 
the society, in its intercourse and struggle with 
others of more advanced types, see better and 
modify its purposes and objects and mission ? 
Why should the popular spirit remain un- 
changed and unaffected by its constantly 
changing internal and external environments, 
increase of knowledge, commerce and power ? 

Lastly, the organic theory, as originally 
conceived by the positivists, wholly merged the 
individual in the society. This position was, 
in fact, the opposite extreme of what was 
assorted by the mechanical theory, viz., the sub- 
jection of the society to the individual. The 
latter regarded the society and the state as 
created by the will of the individual for his 
own ends ; and their existence was justified in 
so far as they served those ends. The former, on 
the other hand, looks to the individual as a subor- 
dinate part of the social organism — as a mere 
product and a means Spencer pointed out that 
as societies develop, like individual organisms, 
from simple and homogeneous beginnings into 
more complex and differentiated structures the 
mutual dependence of their constituent elements 
(the individuals and classes) constantly 
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increases ; while the whole body (the society as a 
whole) becomes more independent of the units 
of which it is composed. The philosophical 
jurists saw deeper and more distant truths, 
when they, of course with their metaphysical 
and deductive method of reasoning, asserted 
that in the perfection of the society or com- 
munity lies the perfection and self-realisation of 
the individual. The free ego is realised in the 
free community. The completest merger of 
the individual in the society, which, looked 
at from the positivist point of view, spells 
annihilation of his independent existence as 
individual, is, according to the philosophic 
view, really to be realised by the completest 
co-ordination of the two ; for the merger 
IS effected by the cessation of all opposition 
between them — merger or unity of their interests 
whic'h cease to be opposed to each other, so that 
the individual attains his highest freedom and 
individuality helped therein by the society as 
a whole in all particulars. ' 

We shall see, in the next lecture, how the 
Organic theory, with which the positivist socio- 
logists began to reconstuct the social and legal 
sciences, itself evolved and tended to coincide 
with and scientifically support the conclusions of 
the philosophers. Spencer, Schaffle and others 
— while they admitted that social groops, in 


* See Lecture HI, (Hegel). 
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comparison with animal bodies, were organisms 
of a superior type (super-organisms) — did not 
fully draw out the legitimate inferences 
which that admission involved ; and the course 
of development of Sociological jurisprudence 
was based on the careful examination of the 
special characteristics of this super-organism. 
We shall see that all the previous juristic 
theories of the different schools had to be 
reconstituted in the light of this revolutionised 
conception of organic relationship of the indi- 
vidual and the society ; and, in the course of this 
reconstruction, they tended to approach each 
other and form as it were an organic whole — an 
organic society of theories — wherein the theories, 
without losing their individuality, mutually 
correlated and complemented each other to 
serve the common purpose of building up the 
perfected jurisprudence of the twentieth cen- 
tury. 
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The Sociological Theories of Jurisprudence 
(Scientific Theories.) 

The Sociological juristic theories came to 
thrive at the close of the 19th and the begin- 
ning of the aoth century as a result of the social 
and economic necessities of the times for which 
the older theories were found to be inadequate. 
The orthodox theories of the 17th and i8th 
centuries secured their fund of juristic prin- 
ciples either philosophically, from the elements 
of man’s reasonable nature,' or empirically, by 
gathering them from the matured legal systems 
of Rome and England.* These formed, what to 
them appeared to be, a perfect set of juridical 
rules which it was the duty of the rulers to ad- 
minister and enforce as positive law. Even when 
the Analytical School gave up speculations as 
to the Law of Nature and formally protested 
against it and satisfied itself with the pure 
theory of the Law as an arbitrary creation of 
the sovereign, the idea still prevailed that the 
existing fund of legal principles of Common 

* e.g,^ the Rationalistic or Law of Nature Schools. 

* Maine shrewdly observes that the principles of Eng. Equity, 
supposed to have been evolved by the early ecclesiastical Chancel lers out 
of the King’s conscience, as well as the hidden principles of unwritten 
Eng. Common Law, discovered and laid down by the early Common 
Law Judges, were really drawn to a great extent from the principles of 
Roman Law. See Ancient Law, pp. 33.44 
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Law and Equity, stored up in the pages of the 
Law Reports, together with the Statutes and 
the customs of the realm (adopted and recog- 
nised as positive law by the sovereign) was the 
ideal Law and that no positive or wide depar- 
ture from it would be justified or possible 
except by a deleberate Act of the Legislature 
under some special and pressing local or cir- 
cumstantial necessity. The imperative view 
of law, countenanced, chiefly in England and 
America, by the Analytical School, and founded 
on a mechanical conception of society, hardly- 
supplied any workable test of the proper con- 
tents of the law for the guidance of legislators 
and judges except that of egoistic utility,’ 
which, as we have seen, became allied, in the 
early part of the 19th century, to the classical 
school of economics and encouraged, in obe- 
dience to the individualistic temperament and 
constitutional passion for liberty of the Eng- 
lish race, a policy of non-intervention in legis- 
lation and administration of justice. In the 
matter of free contractual liabilities of indivi- 
duals, the policy really worked, under the 
economic conditions of machine industry, in 
the interests of the economically stronger class- 
es and meant the destruction of the weaker and 
poorer labourers. In the name of a theoretical- 
ly perfect ideal of individual liberty of contract 

' Maine deprecates the theory of utility as the expression of a 
mere truism, Ancient Law, Ch. IV. 
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for each and all, this policy was working the 
highest material injustice. English legislators 
and judges, in their conservatism characteristic 
of the race, joined in the working and adminis- 
tration of an alleged theoretically perfect legal 
system, the former seldom caring to make new 
laws which would curtail the individual’s 
liberty of contract, and the latter bent upon 
administering in concrete cases no rules except 
those which were contained in, or would be 
logically deduced from, the general principles 
enunciated in the statutes or precedents. 
Equity itself had by this time been as much 
stereotyped and incapable of expansion as the 
Common Law ' and there was very little 
scope left for further indirect (judicial) legisla- 
tion. The theory which holds that the law 
and its changes are and must be voluntarily 
made by the sovereign and his delegates, and 
that they are not spontaneous growths, natu- 
rally did not suit the requirements of the 
growing society, especially when, as in the 
latter part of the 19th century, each concrete 
case calling for justice was likely to present 
some novel situation and circumstances not 
contemplated and covered by the pre-existing 
rules and principles, and when persons in 
charge of legislation and adjudication were 
unwilling to indulge in the promulgation of 

* See Maine— Ancient Law, Ch. Ill, p. 691 and Holland— Jurispru* 
dence, Ch. V. 
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new principles which were likely to clash with 
their pre-conceived abstract ideals of free 
individuality in person, property and contract. 
Sir Henry Sumner Maine summarised the growth 
of individualism in progressive societies as one 
from status to contract.' The exigencies of 
the times demanded a move in the contrary 
direction which was opposed to the individual- 
ism of the 17th, i8th and early 19th centuries. 

The Formal theory of Jurisprudence, ad- 
vocated in the continent, likewise stood for 
the maximum individual liberty and minimum 
legislation. According to this theory as well. 
Law is made by the temporal ruler and sus- 
tained by his force and coercion ; only that 
it should conform to the canon of individual 
liberty deduced from the nature of reason. 
Being more abstract than the Analytical Theory, 
it was still less adaptable to the administration 
of material justice ; and its rigid differentiation 
of Law and morals, more pronounced than 
even that of the Analytical theory, made it 
obnoxious to the demands of social ethics for 
the protection and improvement of the weaker 
classes. Any theory of law, however profound 
and thoughtful, which proceeds upon some 
abstract and rigid preconceived principle or ideal 
of right and justice and admits only of a process 
of deduction therefrom for the formulation of 


* Ancient Law, Ch. V, p. 170. 
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particular rules for particular cases, without the 
consideration of the peculiar advantages or dis- 
advantages of the parties or of the effect of 
their general application on the class to which 
the parties belong or on the society, would 
stand condemned in those days when the 
necessity! for such consideration was be- 
coming keener and more acutely felt than ever 
before. 

The Historical theory as well as the Meta- The Histori. 
physical and Organic theories were also found phys^Sund 
to be unworkable in spite of their admission fheorfes. 
that law can not be stationery but must grow 
with the times. The Historical theory set rigid 
limits within which the growth is to take place, 
indicated by a pre-supposition of the nature of 
the popular genius or spirit ; and the Metaphy- 
sical Schools regarded it as a strictly dialectic or 
logical process determined by the nature of the 
absolute reality as conceived by their philo- 
sophy. They were in advance of the Analytical 
and F ormal theories in so far as they recognised 
the fact and principle of growth in society and 
law ; but the defect lay in their looking upon 
growth not as a real evolutionary process but 
as something like a biological process, along 
lines already rigidly fixed and defined, from 
which no deviation was possible. By holding 
that the growth itself is capable of calculation, 
both as to direction and extent, like the move- 
ipent of celestial bodies, their theory of growth 



354 JURISPRUDENCE OF CONCEPTIONS. [Lmtore VI 

became as much in effect a mechanical-deduc- 
tive theory as the older static theories of juris- 
prudence*. Thus, from different directions and 

Assumption with different methods, all of these pre-existiner 

of a compleU . . . 

fund of legal theoiies Went to form, each in its own way, a 

principles in cc • • t r • ». t • t . 

all earlier jurisprudence of conceptions which aspired 

thvories. to have secured a final and complete fund of 
legal or juristic rules and principles which 
would provide for all possible future cases 
requiring juridical settlement. The German 
jurists of the Historical School had such a fund 
in the classical jurisprudence of Rome supple- 
nented, where necessary, by the principles of 
Germanic customary law ; those of the philo- 
sophical school had it in their Natural law (of 
the 17th and i8th centuries) or in their “ philo- 
sophic bases of positive law,” the “ canons of 
‘ liberty ’ or ‘ reason ’ or ‘ harmonions develop- 
ment ” (the more modern forms of Law of 
Nature) of the 19th century. Concrete rules for 
all possible cases were presumed to be capable 
of deduction by each school from its appro- 
priate fund by something like a mechanical 
method of syllogistic reasoning. The English 
and American jurists had such a fund in the 
principles of common law and equity stored up 
o'!""”" reports. The common deficiency 

these theories, of all thcse thcorists consistcd in their insuffi- 
cient consideration of the fact that the practical 


I f. The Law of Nature, Formal and Analytical theories. 
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individual and social needs of life are of infinite 
variety and no preconceived set of principles 
can provide for them all. These needs grow 
more complex as the society grows, and the 
growth itself is not strictly logical ; and hence 
the process of deduction from a stereotyped 
fund of legal principles in the administration 
of justice hopelessly fails in the actual affairs 
of life, and the result is material injustice in 
most cases in the name, and under the autho- 
rity, of a crabbed, effete and worn out system 
of law and formal theoretical justice. The 
Law of Nature Schools wanted to set up a code, 
the Historical School a body of case law,' and 
the Analytical school a stock of principles 
embodied in both statute and case, law and 
insisted upon each administered rule of law to 
justify itself by its affiliation to the parent 
stock ; and thus they all came into conflict 
with the modern practical tendency which 
stands at the root of the sociological schools 
and wants the validity of each legal rule to 
be tested not with reference to pre-existing 
principles but to the ends to be subserved by 
it, i.e., the quality of the effect it will produce 
on the interests of the individual and the 
society. 

The paramount necessity that called for a 
reconstruction of social, political and juristic 

' And the principles of Roman Law. 
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theories was thus intimately connected with 
the stern realities of life — the great and 
urgent need of readjusting social arrangements 
to meet the new situations caused by rapid, 
and even revolutionary, changes in the world 
of economics through the developments of 
modern science. The countries of the world 
were now closely knitted together by improved 
and new means of communication, invented 
by science, and the new situations demanding 
solution attracted attention throughout the 
civilised world. Modern science was chiefly 
responsible for these situations,* and it naturally 
brought to bear all its resources on the discovery 
of the correct juristic theories that would suc- 
cessfully grapple them. The efforts of the 
greatest intellects of recent times in this direc- 
tion, so far as they bear upon the sociological 
reconstruction of jurisprudence, are marked by 
some prominent characteristics. The first relates 
to the sociological method of enquiry, the 
second to the sociological object or end, and 
the third to .the sociological means for the 
attainment of this object or end of jurispru- 
dence. 

(i) The sociological method implies a 
wider range of investigation of the facts and 
laws of societies, ancient and modern, and of all 
degrees and stages of civilisation, with a view 

* ^ S'i by revolutionising commerce and industries. 
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to secure a sounder scientific basis and theory 
of social life than had hitherto been attained. 
Indeed, here we enter into a stage of compara- 
tive social sciences, including comparative juris- 
prudence, history, linguisti. s and religion. The 
study was no longer limited to the comparative 
study of English Common Law and the Roman 
Law as was done by the older Analytical 
jurists, or to that of the Roman Law and the 
ancient Germanic institutions and their subse- 
quent developments which had satisfied the 
German Historical School, but was extended to 
the social history of all Aryan peoples. It 
even enriched its data by the maturest results 
of Ethnological and Anthropological reseatches 
regarding the nature and laws of human society 
and race evolution. Comparative jurisprudence 
thus became the broadened form of the older 
Historical Jurisprudence based on more advan- 
ced scientific principles. With gradually 
widening outlook and field of enquiry, it soon 
developed into the Ethnological and Anthro- 
pological Jurisprudence and contributed its 
rich materials to the main science of Sociology 
and Sociological jurisprudence, 

(2) The second, z.c., the sociological 
conception of the end or object of jurisprudence 
implies a transference of attention, in social 
sciences and jurisprudence, from abstract liber- 
ties and rights of the individuals to the 
purposes and interests which they serve or 
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protect. A social group is now studied, not as 
a mere collection of individuals, but as repre- 
senting an interest for which they have united 
together. Several classes or groups inside a 
society are thus held and regarded as represent- 
ing several or distinct interests whose comple- 
mentary or adverse character with reference to 
each other marks the sympathy or hostility of 
the groups. Interests themselves thus come to 
be classified as appertaining to the individual, 
or to his class, or to the society as a whole. 
This attitude of sociological jurisprudence is 
also explained by the necessity which, as 
explained above, gave rise to it, — the practical 
necessity of adjusting the conflicting interests 
of individuals and classes, — which demanded 
that juristic enquiry into social matters should 
look, beyond the mere will of the individuals to 
associate together, to the interests and purposes 
that supplied motives to their will to enter 
into and maintain an associated life. 

In describing the above characteristics of 
the sociological school, Prof. Del Vecchio 
observes : — “ The historical analysis of Law 
was accompanied by a great extension in 
research of which it was both the cause and 
effect. Different times and nations were studied 
which up to that time had escaped examination 
because they were thought unworthy of it. The 
comparison of the legal institutions of various 
peoples grew so rapidly that juridical ethnology 
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is now considered a distinct science. Its vast 
design is far from being fully realised, but still 
it is undeniable that the comparative study of 
the various races, especially in their first stages 
of juridical development, has thrown no little 
light upon the genesis and later development 
of law. Comparative philology greatly helped 
discoveries of prehistoric juridical facts (espe- 
cially in the splendid work done by Leist). 

Even more important, in its consideration of 
the intrinsic coefficif nts of law, was the aid of 
economic studies which, in giving rise to the 
discussion of method, bore rich fruit. The 
conflux of these various currents necessarily 
resulted in partial contradiction, since the 
different starting points were necessarily reflec- 
ted in the final conclusions concerning the 
same subject. It is not surprising that those 
who, following Darwin and Spencer, took a 
biological point of view of human society gave 
its organic conception an exclusive and perhaps 
erroneous meaning. This also explains, if it 
does not justify, the excessive predominance 
given by the economic school to the economic 
element in the determination of social struc- 
tures.”' 

(3). As an outcome of the above charac- Sociological 

. . ^ 1 • 1 • r % conception 

tenstics and tendencies, and growing out or the and means, 
same prime necessity, there was a gradual 


' Formal bases of Law. LngAl Phil. Series^ Vol. X, pp. 54, 55. 
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development of sociological thought marked 
by the remoulding of the organic conception 
of society. Society came now to be regarded as 
a super-organic or a psychological unitor body, 
because it presented features not capable of 
explanation by the organic conception. In 
the first stage, the outcry led by the Marxian 
socialists was directed against the extreme 
partiality of the governments and laws to 
protect and preserve the status quo of the indi- 
viduals and classes regarding their freedom of 
personal activity and enterprise (including 
contracts), even if such freedom, under the 
altered industrial conditions, resulted in wide- 
spread injury to the bulk of the society. Social 
interest was, at this stage, identified' with the 
interest of the majority ; and, under the influence 
of the organic theory of society, the interests of 
the individuals, i.e,, of the minority, were sought 
to be sacrified for the interests of the masses. 
It gradually dawned upon the sociological 
thinkers that the very existence of diverse 
independent and even clashing interests of the 
different parts of the society, i.e., the antagonism 
of the interests of individuals or minorities and 
those of the bulk, majority, or the whole, 
indicated some difference between social and 
biological constitutions, and that the organic 
doctrine of the wholesale merger of the indivi- 


^ i.e., by thf Marxian theory. 
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dual in the society required to be revised. 
Moreover, the growing importance of the 
interests and purposes of life and liberty, and the 
growing demand for intelligent and deliberate 
efforts for the reconstitution of society for the 
better provision and protection of these interests, 
and also the practical utility and benefit of such 
efforts proved by the recent social legislations 
called for a scientific theory of society such as 
would justify such efforts and establish their 
possibility of success better than the organic 
theory which relegated individuals and societies 
to the position (as respectively the parts and 
wholes, without any possibility of conflict 
between them, of an organic entity) of mere 
passive products of naturalistic, biological or 
evolutionary processes and forces. The psychic 
element in man and human society was thus 
brought into prominence for distinguishingthem 
from vegetable and animal organisms ; and the 
successful use made of it by men, singly as 
well as in groups, to rise superior to the social 
and other opposing environments was pointed 
out to establish and support the new scientific 
view that the individual was more than a mere 
product or limb of the society in which he 
lives. Ethnological and Anthropological 
sciences gave rise to race psychology ; and the 
latter freed sociology and jurisprudence from 
the shackles of the pure organic theory and lent 
scientific support to the social utilitarianism 
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of an improved type by which social interests, 
instead of being allowed to override individual 
interests in all cases and respects, were required 
to be balanced, as tought by Jhering, with 
individual interests in every case for the purpose 
of finding out the true practical adjustment 
that would produce the best practical results. 

It is often seen that great and fundamental 
changes in the world of thought are first 
adumbrated by some great leader whose first 
vigorous sketches of the new lines of study and 
thought awaken others to follow up the 
indicated lines more elaborately and thorough- 
ly. Each of these new lines of thought is now 
taken up by new men, sometimes singly, 
sometimes in conjunction by many, and made 
the subject of special research till fresh results, 
more advanced, scientific or philosophical, are 
reached which were imperfectly realised by the 
master. Socrates, Plato and Aristotle were 
such leaders or masters of thought in ancient 
Europe ; and each, as we have seen, had been 
followed up'by others along lines pre-indicated 
by them. Grotius, Descartes, Bacon, Hobbes, 
Kant, Savigny, Schelling and Hegel were in 
their turn such leaders of new thoughts and 
juridical, scientific, or philosophical movements 
in the 17th, ?8th and jgth centuries. Comte, 
Spencer and Jhering may be taken as masters, 
in a similar sense, of the new sociological 
thought, and the last, as the jurist who ushered 
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in the new sociological jurisprudence of the 
closing 19th century — the century that had 
seen so many unprecedented advances and 
revolutions in science, commerce, industry and 
politics. In Jhering, we find all the above 
characteristics, of sociological jurisprudence, 
combined in his presentation of the new socio- 
logical view of Law, its means and ends. I 
shall first summarise his conclusions and then 
separately discuss the iirincipal traits of socio- 
logical jurisprudence as sketched by him and 
as developed by others, contemporaneously 
with him and afterwards. 

Jhering was neither a great philosopher jhenng’. 
like Kohler, nor a great biologist or ethnolo- juristic 
gist like Spencer or Poste, nor a great psycho- 
logist like Tarde or Ward ; but most of his 
teachings, backed by the strongest common 
sense and innate aptitude, amounting to genius, 
for recognising justice, and unique sociological 
insight as to the true position and nature of 
the individual in his relations to the society, 
have a catching eloquence of easy perspicacity 
and a genuine ring of truth, carrying conviction, 
which we seldom find in the more elaborate 
and laboured efforts of those wlio came after 
him. Nowadays, a tendency has arisen to 
measure the value of a conclusion by the 
statistics, labour and effort by which it has 
been reached and supported ; and the lay reader 
is often disappointed by an almost unending 

46 
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parade of research and effort followed by what 
seems to be a paltry conclusion, which again, 
unless it repeats a commonplace truism, is 
often either unconvincing, or useless on account 
of its hesitating and conditional formulation 
and limitations. Statistics and research are 
good in their way ; but they are useless if there 
is no genius for conclusions (which is philo- 
sophy) behind them. The truth of the conclu- 
sion is not to be lesser than the materials but 
must rise higher than them in its generalisation. 
Modern science has yet to realise that induction 
is truly fruitful when there is true imagination, 
philosophy or genius to handle it. jhering 
had such a philosophy though he had not the 
abstruse and laboured philosophy of the post- 
Hegelians. Besides, he had his comparative 
and ethnological jurisprudence and sociology, 
though not the improved schemes, methods and 
and statistics of the professed twentieth-century 
scientists who exhaust themselves as well as the 
patience of their readers in displaying their 
weapons and proving that they are terrific ; 
but they mostly lie buried under the weight of 
these weapons, for the genius or strength to use 
them is wanting. 

Jhering (1818-1892) was a social utilitarian. 
He waged war against the German Historical 
School and opposed their position that Law 
is unchangeable except by way of peaceful 
spontaneous growth. The development of 
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Law, he maintains, is, like its origin, 
neither spontaneous nor peaceful. It is the 
result of constant struggle or conflict with a 
view to attain peace and order. It is, besides, 
very often deliberate. The theory of spontaneous 
growth stands refuted by the growing and 
successful legislations, for instance, in Germany 
and in England ; and those legislations were 
based on purpose or utility. Jhering’s utili- 
tarianism is, however, unlike Bentham’s or 
Austin’s, not individualistic but social or 
sociological. It is a mistake to deal with human 
affairs, acts and institutions, as facts of external 
nature ; for the former are all directed to a 
purpose or future end and are means to such 
ends, whereas the latter are wholly and blindly 
subject to causal or antecedent conditions. 
Jhering also controverts the Kantian position, 
that the sense of right and justice or category 
of abstract reason, innate in man, shapes the 
legal system ; but insists that laws are framed 
for some practical material object, end or 
purpose suited to serve the interests of the 
society for which they are intended. Prof. 
Roscoe Pound says, “ Whereas the philosophical 
jurist, adopting an ideological interpretation 
of legal history, considered that principles of 
justice and right are discovered (a priori) and 
expressed in rules, and the historical jurist 
tought that principles of justice are found by 
experience and developed into rules, Jhering 
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held that means of serving human ends are 
discovered and fashioned consciously into 
laws.”' The Philosophical and Historical as 
well as the English Analytical Schools were 
equally growing academic ; and their jurisprud- 
ence, each in its own way, became one of 
“ conceptions,” out of touch with the actual 
realities of life. They were respectively pressing 
either (a) some a priori theories of right and 
justice derived from categories or canons of 
abstract liberty, or self-realisation of the ego, or 
the absolute ; or (b) deductions from principles 
of the ancient Roman Law or Germanic insti- 
tutions laboriously collected by historical and 
comparative investigation ; or (c) the time- 
honoured rules and principles of the English 
Common Law ; — on the assumption that they 
were perfect, without testing them by the results 
of their practical application in the present 
state of the society or their suitability to its 
present requirements. 

Jhering’s practical realism led him to lay 
down his- celebrated doctrine of interests. 
Himself a great Romanist and comparative 
jurist, he traced the development of the actual 
methods of Law and administration of justice 
and found that, in the earliest stages, Law 
substituted private revenge (for wrongs) by 
granting actions to the injured parties. The 

^ Scope and progress of sociological jurisprudtnct, 34 Hir. L. 
Rev, p. 141. 
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conception of legal rights evolved afterwards „ 

by generalisations from these actions allowed of 
by Law. Persons to whom the law granted the legal id»as 
actions for injuries were supposed to have rights ; ‘ rights' and 

, ‘interests.* 

and actions came to be recognised as mere 
means of vindicating these rights. Legal 
theory thus advanced backward, beginning with 
the actions which lie on the surface and 


proceeding towards the rights which are logi* 
cally antecedent to their remedies in action. 
Further analysis and quest for the logical 
foundations of things would disclose that legal 
rights are, in their turn, merely means conferred 
by Law for securing and protecting interests 
which it recognised as deserving its support. 
By this theory of interests Jhering gave a death 
blow to the formal and individualistic concep- 
tions of Law, held alike by most of the former 
schools,' which limited the function of Law to 
the fixing of a social order which will guarantee, 
to each individual, the largest sphere of free 
activity commensurate with similar spheres of 
free activity of others. The older theories 
regarded Law as a mere formal system fulfilling 
its mission merely by providing security and 
liberty of activity for the individual without 
any concern for the subjects, needs, aspirations 
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or moral worth of the individual activities. Coroiuriw of 
By the importance attached to the wills of conception. 


‘ See Kant, Savigny and Puchta quoted by Roscoe Pound in 24 . 
Harr. L Review, p. 143. 
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individuals, they moreover emphasised the idea 
that the individuals in society are, as isolated 
self-contained units, bent upon treading on one 
another’s heels ; and that the’rulers and persons 
in authority are naturally inclined to encroach 
upon individual freedom, by misuse of power, 
for purposes of self-aggrandisement. It thus 
became necessary to oppose the individual and 
his rights to the society, and to conceive the 
function and business of Law to be the negative 
one of protecting each individual against the 
trespass of his fellow subjects or of the rulers. 
Jhering, however, assigned to Law, by his new 
doctrine, a practical sphere of usefulness, and 
besides converted it into a sociological institu- 
tion, growing and developing with the society 
and the immense variety of interests represented 
and subserved by its various sections. Law, 
as tought by Jhering, has to take note of the 
various interests valued in a society, to estimate 
their respective worth and importance, follow 
their historic progress and changes from time 
to time, and shape itself so as to best suit their 
protection in the present, and co-ordinated 
furtherance in the future, with due regard to 
their character and value. The individual 
thus comes under the cognisance of Law only 
through or on account of the interests which he 
represents and consequently acquires a social 
character, i.e., the character of a social product ; 
for all interests are manifestly the outcome 



LICTURI Vi.] WILLS versus interests. 369 

of social conditions and are realised only in 
and through the society. No abstract apriori 
scheme or code of legal rules can, in this view, 
be deductively evolved from a supposed 
universal concept of human nature, reason or 
liberty, for human interests are not uniform. 
They are often antagonistic, and vary indefi- 
nitely with different persons and circumstances. 
Prof. Korkunov supports Jhering’s ‘ theory of 
interests ’ as against the ‘ theory of (protection 
of) wills (liberty)’ by pointing out, (1) that laws 
do not enforce all contracts but only those that 
represent interests which are regarded, on 
account of their importance and moral wortli, as 
worthy of protection ; (2) that even persons with 
no wills, e.g,, idiots, insane persons, and even 
unborn infants, are invested with legal rights ; 
(3) that interests of persons are often protected 
by Law even against their wills, as in the case 
of minors and spend-thrifts ; so that laws often 
have objects other than the protection of wills ; 
but there is no law which does not, directly or 
indirectly, protect interests ; and (4) that Law 
often creates and protects rights and interests 
which are not attached to individuals but to 
groups or classes of men (c.g., corporations), 
who may have common interests but can 
not, without the help of fiction, be said 
to have a will which belongs only to single 
individuals.' 
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Jhering makes clear his social utilitari- 
anism by establishing that egoism or self- 
interest itself is furthered by enlisting the 
interests of others in its service. Sometimes, tliere 
is a natural co-operation of the interests of many 
people, e.g., inside a family. In the majority 
of cases, however, there is a conflict, and accord- 
ingly they have to be combined artificially ; e.g., 
where a master engages a servant in his work 
on payment of wages. All communal purposes 
and social ends are thus participated in by 
individuals through their self-interests being, 
naturally or artificially, united with the general 
purpose or end. The most general and 
organised purposes of the state are similarly 
socialised, and the individuals are made to 
participate in them, by the “ lever of interest” 
devised by Law. Law’s sanctions serve a good 
deal to make the individuals perceive that it 
is to their interest to be socialised, as willing 
co-operators, for furthering the common social 
ends, when otherwise, i.e., in the absence of such 
sanctions, they would fail to see their usefulness 
to themselves as individuals, or would consider 
it to be too remote to call for voluntary and 
active co-operation. Social activities in 
furtherance of general social interests are under- 
taken by individuals through the appeal either 
to their self-interest, in the shape of reward, 
wages or punishment, or to their sense or feeling, 
of service, duty, sympathy or altruism, which 
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leads to self-denial and is embodied in the 
precept “ 1 exist for the world.” Interest in- 
cludes everything conducive to physical well- 
being, such as liberty, wealth, health, property, 
family, &c. ; and Law, by its protection and 
security of these interests, is conducive to self- 
interest. As civilisation advances, the indivi- 
duals get more and more socialised by the rise 
of the ethical feeling along with the increase of 
knowledge and appreciation of the value and 
interest subsisting in the social ends. They 
become more and more alive to the fact of 
their mutual dependence in society for the sake 
of their individual as well as common interests, 
and more and more knitted together by the 
lever of interests, in the shape of compensation, 
reward or punishment, supervised and enforced 
by Law as well as by the ethical feeling for the 
common purposes and undertakings, like trade 
and public and social duties. They feel that 
they can accomplish more towards the attain- 
ment of interests when they co-operate together 
than by'single-handed effort. 

So, according to Jhering, social purposes, 
ends, or interests are larger and higher than 
individual interests ; for while individual 
interests are antagonistic to each other, social 
interests support and help the realisation of 
the individual interests. Law is the chief 
means, supportedjby Ithe forces and coercion of 
the state, to prevent conflict of interests and for 
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the furtherance of the social ends. Society has 
other means as well, for these socialising endb, 
to secure co-operation of individuals and the 
restoration of balance, in case of economic or 
other disturbances leading to want of equili- 
brium and solidarity, like compensation, reward, 
wages of all kinds in money, kind, or honour— 
the quid pro qui of exchange, competition 
keeping down price, &c. ; but Law, vested with 
coercion which is the monopoly of the State, 
is the chief means to these ends. Society and 
State are thus distinguished ; and Law and its 
co-ercion and the organisation of the govern- 
ment are the characteristics distinguishing the 
State from the Society. Law (and its co-ercion) 
•supports the lever of interest (material and 
ethical) naturally 'Subsisting in the society, 
bociety, based on interest, may extend beyond 
the geographical limits of the state organisa 
tion. 

Jhering’s doctrine of purpose which pro- 
poses to test Law by its social ends is a 
thoroughgoing doctrine of reform. It w'ould 
not take lying down the Law and its slow and 
circuitous spontaneous development as inevit- 
able, like the Historical school. It regards Law 
as capable of being deliberately and intelli- 
gently shaped and adjusted, as it should be, 
for social purposes and recognises its distinc- 
tive characieiistic of co-ercion as well as its 
origin in the state. This view therefore is not 
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fatalistic but more practical, and encourages 
the Imperative theory of Law of the Analytical 
jurists. The theories of Norms, of Binding, 
Bierling and others, no doubt received much of 
their inspiration from .Thering. 

In thi< connection I may usefully quote 
Prof Roscoe Pound’s remarks about Jhering, 
‘‘ To one who thinks of Society as recognising 
interests and creating rights to secure them 
Law is very likely to be made rather than found. 
We should expect him therefore to construct 
an .Analytical if not an Imperative theory 
.Accordingly, though the rise of legislation in 
Germany under the Empire has no doubt 
'’ontnbuted, the influence of Jhering’s teleologi- 
'"al method is to be seen in the prevalence, 
in recent German thought, of many of the 
' haractenstics and much controverted doctrines 
of the Analytical School. Many ideas of which 
we think as distinctly .Austinian have come to 
be common-places in the newer literature. 
Thus it is held necessary to discuss whether 
public law is really law, to argue whether and 
how far international law is law, to point out 
that customary law obtains its authority from 
the state, some even laying down Austin’s 
doctrine of tacit command, and to insist that 
whatever agencies may formulate legal rules 
they obtain their legal character from the state. 
This Analytical bent is especially marked in 
the Social Utilitarians and in the works on the 
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general theory of Law (Allgemeine Rechtslehre) 
in which the influence of Jhering has been 
stronger than in those upon the pfiilosophy 
of Law. In Austin’s case there was an obvious 
connexion between his theories and the legis- 
lative reform movement which was before his 
eyes as he wrote. Similarly in Jhering’s case the 
relation of his theories to the reform movement 
that led to the downfall of the Romanists of 
the Historical school is sufficiently clear. Those 
who feel strongly the need of thoroughgoing 
reform are likely always to take an imperative 
position, since their hope lies in legislation. 
Usually it is only by procuring an authoritative 
expression of the will of the community that 
they may expect to establish their ideas in the 
legal system of the present.” 

Jhering’s theory of crimes and punishment 
is also characterised by his general theory of 
Law. Law being meant for social security and 
ends, and crime a menace to the conditions of 
existence of society, that Law requires it to be 
prevented by punishment. Punishment there- 
fore should be looked upon and fixed as 
‘Lweekstrafe,' i.e.. as a means to social ends 
with an eye to the future and not as (as held 
by Kant or Hegel) “ Vergeltung-strafe,” i e., 
as retributive or compensatory of the wrong 
done in the past. Punishment is hence to be 
adjusted not to the nature of the crime but to 
the nature of the criminal — not to the specific 



LgcTu«« VI.] CRIME AKD PUNISHMENT. 375 

action, but to the abstract menace to the society 
arising out of all that type of acts. Its severity 
should be graded in proportion to the magni- 
tude of the social advantage expected to arise 
therefrom or of the social injury or danger 
expected to be removed or prevented. The 
real menace arises not from specific criminal 
ac'ts but from the criminal disposition of men 
leading to repetition of such acts. Hence in 
punishing the man or his criminal disposition 
(and not the crime) with a view to his or its 
c:orrection, we must find out the degree of 
culpability out of which the act resulted and 
not the act itself. The menace to society 
arising out of the crime is two-fold — objective 
and subjective; i.t., it depends on the value of 
the social possession or interest assailed by the 
crime and the degree and kind of the unsocial 
disposition of the individual of which it is the 
index and evidence ; and punishment must 
have a regard for both. 

Jhering was an investigator of ancient law, Summary ot 
especially Roman Law, of the highest order {vide services, 
his Geist des Roniischen Rechts, &c. pub. 1853, 

1858). He was a great critic and rival of 
Savigny’s pre-eminent scholarship in that depart- 
ment, and a comparative jurist, philologist 
and ethnologist (as his posthumous works, e.g., 
Vergeschishte der Indo-European and Entwis 
Kelungs geschichn des Romischen rechte, 
would show). His juristic use of the doctrine 
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of interest ; his comparison of egoistic interests, 
utilised as ‘lever’ or motives of social activity 
in the shape of reward and force (co-ercion of 
law and public sentiment), and the social 
motives of sacrifice, duty and love ; and his 
analytic idea of Law as moving progressively 
from consciousness of ends clearly indicate the 
psychological trend of his jurisprudence. He 
fought alike against the eternal unprogressive 
Natural Law and the abstract deductive legal 
philosophy of the rational and idealistic schools 
as also against the national jurisprudence of the 
Historical School. He simultaue msly sought 
for the universal theory of law which will be con- 
versant with the practical purposes of life ' ; and, 
lastly, he fought for social purposes, seeing in 
them the fruition of individual purposes {per 
contra the Analytical school). We thus see in him 
a combination, in an embryonic form, of all the 
chief traits of the later sociological’ jurisprud- 
ence which I have noted above ; — the traits 
which have been subsequently developed extra- 
ordinarily and with great scientific precision 
in more recent times. But Jhenng still 
^'uuidb out as a beacon-light, calling for 


^ The Historical School reached up to a national theory of Law 
and did not notice, much less explain, the universal or common facts in 
the legal phenomena of all societies and nations; the philosophical 
school aimed at perfect laws and logical deductions therefrom not suited 
to practical life. 

’ i.i., the psycho-sociological jurisprudence as opposed to the 

earlier positivistic theories 
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further progress along the lines of teleology.' 
He raised science towards philosophy and 
drew philosophy to science and practical 
life. 

(i) The widening of the horizon of scienti- 
fic investigation was sufficiently clear in Comte 
himself. Positivism, resting on induction, 
sought to make it as perfect as possible by 
enlarging the data upon which the inductions 
were to rest. It was by this enlarged and 
developed induction from collective facts of 
societies that Comte had obtained his funda- 
mental law of social statics, i.e., the law of the 
organic dependence of the individual on his 
social environments and his inevitable and 
necessary position as a member of some 
social unit like the family or clan. It not 
only established man's sociological nature 
from facts i ollected to prove that man never 
lived except as a member of a family (the 
primary social unit), but also the laws of 
social dynamics, viz., that social institutions 
and phenomena are produced, established and 
developed, — are in fact determined — by the 
direction of the dominant social forces, i.e., the 
tendencies and desires of the dominant classes 
in society. The process of comparative study 
and enlarged induction was extensively carried 
on in Biology and Zoology by Darwin and 

* I of jurisprudence from i causal science to a teleological 
science 
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carried to Sociology and social evolutions by 
Spencer who collected a large body of anthro- 
pological and ethnological materials for the 
purpose of his social science (sociology) and 
sociological theories. The object of these 
efforts was to reach scientific truths, as to the 
origin, nature and development of human 
societies and institutions, which would be 
universally applicable, and not limited to 
particular societies or nations ; i.e., to find 
out and explain the common features in the 
legal and social systems and institutions of 
all mankind. They thus sought to remove 
what was pointed out by the philosophical 
schools to be the defect of the old Histori- 
cal school by scientific extension of the 
inductive researches and investigations. A 
host of other enquirers,' attracted by the 
infinite possibilities of such positivistic 
social science, joined in the enquiry from 
all parts of the world, and sociological facts 
were gathered from the observation of the 
European n'ations, the Israelites and Phaeni- 
cians, the Mexicans, etc., and of less civilised 
races, e.g., the Polynesians, the Africans, and 
some Asiatic peoples. This procedure of pro- 
gressive extension has gone on indefinitely. 
Each new attempt was found insufficient and 
called for more comprehensive, — wider and 
deeper, — research. Primitive peoples were not 

' CplU«r» Duncanf Schtpppg, Grotit, Post#, ^c. 
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nature of humanity.' Comparative sociology 
and ethnology (including anthropology) became 
the goal or scientific idol of the time and the of mo/ern 

, . , . , /• 1 1 comparative 

allied science of comparative law (jural ethno- Laworjurai 

- - , , . , Ethnology. 

logy) has thus come, in most recent times, to be 
regarded as the science “ which by a compara- 
tive study of the customs and laws of all peoples 
aims at the discovery of the general process of 
dev'elopment of jural ideas and institutions and 
of the causes which determine them and the prin- 
ciples by which they operate.” “ It is divided 
into two parts, ‘ special ’ (or analytic) and 
‘ general ’ (or comparative). The former studies 
a specific jural system from five points of view ; 
its morphology, stratigraphy, genealogy, psy- 
chology, and philosophy ; and it therefore has 
five subdivisions. The latter part (comparative 
jural ethnology) aims to discuss the general 
principles and causes of jural evolution by the 
aid of comparisons of the several systems of 
Law already analysed by the first branch of the 
science.”^ This description of the science of 
jurisprudence given by a master of juristic 
method of the aoth century will indicate the 
immense depth as well as the breadth of modern 
jurisprudence and to what great extent socio- 
logical researches have contributed towards its 
development. The analytic part of the science 

^ See Stemmetz — Classification of social types, Vol. Ill, Evolution 
of Law series. 

* Joseph Mazzarella — ^Types of Society and Law. (Paris 1908); see 
Vol. iii, Leg. Evolution series. 
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which represents the depth of the science ’ 
nowadays aspires, while dealing with the parti- 
cular jural system of a given society, to (a) 
the classification of its jural practices and rules 
under different heads and topics (morphology), 
(b) the ascertainment of the present type of its 
social organisation, e g., feudal, gentilic, &c.,and 
the- proportion of their mixture as evidenced 
by them (stratigraphy), (c) the evolution (both 
morphologic and stratigraphic) of the system 
and its stages (genealogy), (d) the relation, 
compatibility or otherwise, of the ideas and 
and sentiments of the people, t.e., individuals 
or the classes, and of the predisposing social, 
including economic, moral and religious, condi- 
tions with the jural system (psychology) 
and (e) the ultimate causes (philosophy) of 
the jural phenomena so far as they are 
ascertained from the antecedent physical, strati- 
graphic, genealogical and social-psychological 
conditions traced back to their very beginnings. 
Sociology ..and sociological jurisprudence did 
not of course set out with such an onerous and 
all comprehensive programme. In fact the 
The causal earlier sociologists and sociological jurists 
the?cfe®ncfas foUowed the “ method of predetermined limits ” 
thfpMitfvis. sought to explain Society, Law and 

^stsTnd“' Government with reference to some one or a 
few of its more important determining causal 

’ and this repeated with reference to diverse societies supplies the 
materials for the generalisations of the comparative universal science. 
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antecedents ; but all through its development, 
this sociological method of investigation of jural 
phenomena and their evolution, as described 
above, has taken up throughout the strictly 
scientific attitude of looking upon jural 
practices, or the observed courses of permissive 
conduct in societies, rather than ‘ legal rules ’ 
as the proper and primary subject-matter of 
the science, and sought for their causal expla- 
nation in the antecedent physical, biological 
and psychological predisposing conditions. In 
fact, the preponderant tendency of this school 
has been towards a search for the causal antece- 
dents than for final ends of jural facts and rules 
which are regarded more as natural results than 
as voluntary means for preconceived ends 

The causal foundations and factors which 
go to form and develop Law have now been 
broadly classified under different heads : — e.g., 
A. the Geo- physical ; B. the Economic; C. 
the Biologic ; D. the Racial ; E. the Religious ; 
F. the Psychologic ; G. the Political ; H. the 
Social ; and the process of legal evolution has 
itself been inductively found to follow laws 
differently enunciated by different sociological 
jurists ’. At present I refrain from entering 


* Th refers to sociological jurisprudence proper, of the 
positivistic type. Jhering exposed it, 

• See Vol. III. The Evolution of Law series. The difference 
arises out of different jurists, laying stress on some one (or more) of 
these factors (differently selected) as the determining agent of legal 
evolution. 
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into these in further detail. Some of these will 
be discussed in more appropriate places ’. 

(2) The doctrine of ‘ interest and its 
paramount influence in social groupings, was 
discussed with great vigour by sociologists 
like Mohl (1799 — 1875), Stein (1815 — 1890), R. 
Gn<'ist(i8i6 — 1895) ; and its application for the 
pui poses of the science of Law was a great 
achievement of Jhering (1818 — 1892). The 
technical use of the term ‘ society as opposed 
to the ‘state’, began with St. Simon, w'ho meant 
by it an association organised without legal or 
governmental coercion but by love and fellow- 
feeling. The Socialists like Marx, Engels, &c., 
who followed the lead of St. Simon, however, 
used the term to include organisations exercis- 
ing coercive power, provided that power was 
exercised for upholding what they regarded a 
just economic order. In fact, their so-called 
ideal ‘societies’ would be even more interfeiing 
with individual liberty, especially economic 
liberty, than most modern states. Hegel had 
given a philosophic exposition of civil society 
as a grouping logically standing between the 
family and the state, — as an intermediate step 
m the dialectic development of the family into 
the State. The primary social unity of the 
family is dissolved by disruption of the members 
into the diversity of the civil society by way of 


' e. where the different subdivisions of the sociological school 
are discussed; see below. 
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antithesis, and it is next followed by the higher 

synthciic organisation of the state in which 

there is co-ordinated combination alike of the 

unity of the family and the diversity of the 

society. This would put Society as included 

and incorporated within the State. The Socio- By the Socio- 

logical school souglit to make a scientific study 

ol the various forms of human associations 

and they arrived at the doctrine of interest ; but 

they did not all agree as to the relationship of 

society as the total of the several social groups 

to the slate. Mohl regards society as distinc- MoM. 

tive of those affiliations which are based on 

community of interest. It includes all in- 

voluntaiy social associations, more or less 

organised, whicli severally grew up in a given society and 

region each starting with, and developing for, a 

given set of common interests ; and society thus ‘"voluntary 

becomes the sum — total of these associations held together 

by community 

spontaneously growing up as free expressions of interests, 
of these several interests independently of Law, 
the State and its coercion. The (philosophical) 

Organic school had conceived of these group- 
ings as organs of the social body as a whole 
(the state) each serving for some of its needs (Cf. 

Ahrens) ; but Mohl’s objection to this theory 
was that many human groupings embrace 
individuals belonging to! different states (Cf. 
the Church) and serve purposes not regarded as 
forming part of the purposes of the state. Thus 
this doctrine of interests, besides setting up the 
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society as co-existent with and independent of 
the state, went somewhat to disprove the bio- 
logical theory itself of Krause and his followers. 
Some groups, e.g., family or tribes, are united 
by community of origin, some by unity of 
territorial location (cf. commune, or state). 
These are also involuntary associations but are 
differentiated from society by their not being 
based on community of interests. There are, 
besides, voluntary groups with common 
interests like partnerships and clubs which arise 
out of agreement and contract but they are 
not permanent and can be terminated in the 
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same way. 

Stein was more Hegelian in this respect 
and described society as the ‘ life ’ of the state, 
i.e., the economic life that pulsates in the 
community inside the incorporating regulations 
of the stale. He regarded this life of the society 
as made up of the interaction of the economic 
interests which stratify the society and consti- 
tute and create the variety and antagonism 
of the various classes as distinguished from the 
unity of the family. The conflict of these 
interests of the several classes, notably that of 
the capatalists and labourers, is prevented from 
leading to total disruption and sought to be 
regulated (though in a partisan spirit, wholly 
in favour of the former) by the State and Law. 
Stein in fact represented the socialistic view 
and applied the Hegelian method directed from 
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the point of view of social economics. In 
noticing, liowever, liiat the true interests of the 
society — the proper and fair distribution of the 
aids and advantages — is not properly and 
fairly determined by the Law and the State, as 
it should be, by the principle aiming at the 
highest development of the individual, Stein 
punctuated the antagonism between the Society 
represented by interests and the State represent- 
ed by the Law ; and Gneist makes this position 
clearer still when he points out that Society, 
i.e., each class representing some interest, in 
so far as it is checked in its natural progress 
and efforts in the furtherance of that interest 
by the legal regulations of the State must be 
necessarily and permanently opposed to the 
State. He further emphasises the necessary 
and inevitable antagonism of capital and 
labour since “ every kind of wealth results in 
the dependence of those who are without it ; 
those who have it will do all in their power to 
establish and continue such dependence, and 
the dependent will equally endeavour to 
diminish and, if possible, to do away with such 
dependence.”’ Society was thus placed in 
antithesis to the State as associated or organis- 
ed forms or exponents, respectively, of natural 
interests, and force or coercion. Guraplowicz 
also bases the unity of social groups on common 
interest or interests and regards Society as the 
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' Berplz-heimer — Legal Philosophies, p. 328. 
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totality of them all ; but he does not place ii in 
opposition to the State as something different 
from it. It is the State itself looked at from 
the point of view of the interests of the groups, 
or of the totality, as they seek their natural 
development, instead of from the point of view 
of their forced regulation by Law. 

(3) The importance thus attached to the 
“ interests ” in Socialistic and Sociological 
writings and thought soon had its effect, as we 
shall see hereafter, in revolutionising .Turispru- 
dence. So long as Sociology was handled as a 
science bent upon finding out the causal forces 
and their environments or mediums which 
produce the social products, it was, in spite of 
Comte’s admission that Government (and Law) 
w’as not amenable to scientific (positivistic) 
treatment, assumed that Society, its different 
institutions and phenomena, were something 
similar to the mutually corelated parts and 
movements of the mechanism of the physical 
universe, "and the whole governed by inexorable 
causal forces ; that Law was a department of 
the social phenomena ; and that changes in 
the other departments of those phenomena 
inevitably brought about changes in the legal 
system as well. Sociological jurisprudence, in 
this early positivistic stage of its development, 
recognised only the play of natural forces in 
the formation and development of Law ; and 

all niif'‘;tinn'; of thf^ nrorkrietv nr nth<>rwi<!i». 
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the right or justice, of the law came to be 
discounted as unscientific. Moreover, as I 
have already told you, according to this view, 
all law making agencies of the society, — kings, 
legislators and the judges, — would be mere 
mouthpieces of the social forces in the framing 
of the law, and the laws formed by them would 
be effective as laws only so far as they correctly 
represented or expressed the resultant or 
dominant social forces. Any arbitrary law laid 
down contrary to the current of the predominant 
social forces would be useless, or, at the 
utmost, only temporarily effective. This was 
in accordance with the view of the Historical 
School and lent to the latter a strictly scientific 
support which it originally lacked on account 
of its metaphysical leaning,' We may special- 
ly mention the names of Spencer and Gumplo- 
wicz ( 1839-1914) as representing this positivistic 
or mechanical stage of sociological jurispru- 
dence. Spencer, as we have seen, stands 
unique as combining the doctrine of biolo- 
gical, ethnological and anthropological evolu- 
tion with that of natural mechanical forces 
and assimilating social developments to orga- 
nic growth ; so he represents both this mecha- 
nical as well as many other forms of the next 
following biological stage of sociological 
philosophy. The mechanical stage is marked 

* See Roscoe Pound. Sociological Jurisprudence, 25 Hir. L, 
Review, p. 492. 
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by its emphasis of the influence of evironments 
on social units, and of the social forces and 
their conflict and struggle,’ and the resultant 
influence of such mutually interacting social 
tendencies expressed through the Law. Spencer 
is mechanical in so far as he explains social 
evolution as the product of forces or influences 
coming both from outside (external environ- 
ments) as well as originating inside the society 
from the very nature of the constituent social 
units. He regards Government and Law as 
belonging to the group of other social institu- 
tions and governed by the same principles — i.e., 
as natural results of conflicting social forces. 
The political differentiation of men and women 
as also of the governing and subject classes, 
the master and slave, capital and labour, is the 
outcome of the domestic subordinations (seen 
in the family circle) evolved, in course of inte- 
gration of families into bigger and more com- 
plicated societies, into subordinations of the 
political type. Such subordinations and class 
differentiations are necessary factors of social 
life — inevitable results of superior forces over- 
coming the inferior in domestic as well as 
political (e.g.i by war and conquest) and eco- 
nomic struggles. The powerful classes natu- 
rally lead the society and guide its movements 
and the most powerful of them emerges as 

^ btiwttn the rulers and the ruled, masters and slaves, capital 
and labour. 
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the ruler ; and the feeling of the community 

of the dominant classes, is the sole source 
of political power. Gumplowicz builds his 
philosophy of legal development on this strug- 
gle of forces. Law and statutes express the 
resultant issues of this struggle, from time to 
time, in a society of which the units are not 
individuals or families but groups or races ; and 
the dominant section for time being in the 
community, representing the dominant forces, 
lays down the law. He expressly disavows the 
concern of sociological science with value, right 
or justice, of laws and institutions, but limits it 
to this naturalistic position of a mere descrip- 
tive science, — descriptive of the social forces, 
their conflicts and interactions, and of the resul- 
tant movements arising therefrom.' One current 
form this theory took, was to compare the social 
and legalphenomena and the forces behind them 
with the planetary movements in the solar 
system under the mechanical forces of gravita- 
tion, i.e., the conflict of the centripetal and 
centrifugal forces of attraction and repulsion.' 

Social forces which, according to sociologi- 
cal jurisprudence, operate as factors of social 


* For a more specific and detailed theory as to the mode of 
origin of states through oonflict of forces representing this stage of 
Sociological Jurisprudence, see RatzePs works ; also Evolution of Law 
Series, Vol iii (social factors— conflict in law) and Berolzhemer— Legal 
Philosophies pp, 357*358. 

* Seo Prof. Wigmore's article in the Evolution of Law Series^ 
Vol. 111. 
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and legal evolution, are, as we have seen, 
of various kinds ; — and some one of them 
is often selected and prominently placed for- 
ward as decisive of the evolution. Jhering had 
indeed drawn attention to this element of 
conflict and struggle of the various social forces 
for supremacy, and sought to establish that 
Law was the compromise by which this conflict 
is adjusted and equilibrium restored in society. 
In the latter part of the 19th centnry the 
geo-physical and economic factors were, each 
for a time, raised to such prominence. This 
represents respectively the geo- physical and the 
economic phases of the positivistic Sociological 
Jurisprudence in which the whole explanation 
of all social phenomena is sought to be rested 
respective!}' on the geo-physical and the 
economic forces then predominant in the society 
and their prevailing tendencies. 

The geo-anthropological theories, by which 
Buckle (in his History of Civilisation, pub. 
1S57) and Ratzel (in his History of Mankind, 
pub. 1896-^8) sought, by a more developed 
sociological method and in a fuller measure, to 
carry on the investigations and broaden and 
complete the conclusions of the Historical 
jurists like Montesquieu and Vico {viz., that 
social developments including that of Law are 
brought about by the external causal influence of 
physical environments like climate, food and soil) 
may no doubt be placed inside the biological 
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Stage (that logically and chronologically 
seems to have followed the geo- physical or 
mechanical stage) of Sociological Jurisprudence. 
But they more appropriately belong to the 
mechanical stage (or rather to the intermediate 
stage between the two, *.e., the earliest, i.e., the 
mechanical, stage of the biological or the latest, 

the biological, stage of the mechanical) of 
Sociological Jurisprudence in as much as, 
while admitting the biological nature of social 
growth, they explained it more by the causal 
forces of the external geo-physical environ- 
ments than by the character or genius of the 
races and the influence of race on society upon 
which the later ethnological sociologists laid 
so much stress. 

But biological ideas in sociology led to 
ethnological and anthoropological investiga- 
tions. The evolution of the human races and 
their laws from the earliest primitive stages 
was sought to be traced by universal legal 
history for supplying an independent basis for 
juristic conclusions as to the nature and 
development of social and legal phenomena. 
Investigators and jurists like Leist, Post, Meile, 
&c., belonging to the German Historical School, 
Ehrentung and others of the Romanist group and 
even those of the philosophical school like Dahn, 
Nani and Kohler joined in the movement which 
gradually grew in strength and proportions ; 
and the science went successively by the name of 
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Historical Jurisprudence, Aryan urrecht (ue., of 
all Aryan peoples), universal legal history, 
comparative, ethnological jurisprudence and 
sociological jurisprudence (of the ethnological 
and anthropological type). They may well be 
regarded as the more matured and advanced 
forms of the Bio-Sociological Jurisprudence. 

I shall now briefly summarise some of the 
main conclusions of these different types of 
sociological jurists as regards the various factors 
of legal evolution. Some idea of the way in 
which the geo-physical factors work towards 
the evolution of legal institutions may be 
gathered from the works of Rendall Semple* ; 
and in fact the labours of investigators in this 
direction have not yet been final. It is clear 
that we cannot actually distinguish the geo- 
physical factors from other higher factors, like 
the racial, linguistic and religious, which are 
often dependant on the geographical locations 
of the peoples. We are, for instance, pointed 
out that the legal systems of the Hindus, 
the Mahamadans, and of the backward 
barbarous conquerors of Rome were personal, 
and the peoples carried their law with them 
along with their religion or tribe or race ; as 
opposed to the English Common Law and the 
law of Rome which were territorial, i.e., more 
amenable to the political interpretation of Law 
as the product of a particular state. This is 

* Vidt Evolution of Law Series. Vol III 




Lecturb VI.] CONNEXION WITH OTHER FACTORS. 393 

an explanation derived from the state of 
civilisation of the societies concerned.* We are 
also told that geographical divisions explain the 
wide bifurcation in France of the legal systems 
(before th*’ great Napoleonic codification) into 
Pays de droit Coutumier and Pays de droit ecrit ; 
and at the same time we are told that the 
same was also accountable in part to the 
different historical factors, the different military 
organisations governing the different localities 
and the different racial elements (Germanic 
and Roman) prevalent in the respective popula- 
tions. Countries in i'^olation are more likely 
to have [lure indigenous systems of law than 
those in constant contact with other peoples 
and civilisations than their own. Laws, besides, 
are often dependent on language ; and legal 
systems of different localities under the same 
political government vmry with the dialect. It 
is difficult to classify jurists who take care to 
investigate all such factors to explain differences 
of legal systems ; but they mostly combine the 
economical, linguistic, racial or ethnological, 
religious, political and other factors and are 
more or less comparative in their methods. To 
group them under different heads according to 
the prevailing trend of their investigations is 
all that can be done and such grouping is 
intended not so much to classify the writers 


‘ And not solely from their respective geo-physical environments , 
but the two may have some connection with each other. 
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but to classify the methods in the union of 
which the real merit of Sociological Jurispru- 
dence rests. 

The geographical environments affect 
human laws by affecting the physiological and 
psychical nature of the man and of the society. 
The exigencies of life, different in different 
places, prepare some nations for agriculture, 
others for navigation and trade, others for 
pastoral or nomadic life. Climate affects their 
temperament and habits of life and is reflected 
in their religion and literature, thought and 
speech. The connection of the society with 
its habitat marks the stage of civilisation, and 
a comparison of the different societies at 
different stages of civilisation, e.g., the Norman 
hunter tribes, fisher tribes, pastoral societies and 
agricultural societies, leads to the conclusion 
that, in less civilised races, the connection 
between the society and its land is loose, and 
it becomes more intimate as the society evolves 
and is more and more capable of utilising for 
its maintenance the natural resources of the 
soil for a plentiful and regular supply of its 
needs ; and further, “ every advance to a higher 
state of civilisation has meant a progressive 
decrease in the amount of land necessary for 
the support of the individual and a progressive 
increase in social organisation as also in the 
relations between man and his habitat. The 
stage of development remaining the same the 
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per capita amount of land decreases also from 
poorer to better endowed geographical districts 
and with every invention which brings into 
use some natural resource.”' The increase of 
density of population, increasing with the 
intimacy between society and the land, neces- 
sitates and brings about a more highly organised 
government for securing against internal fric- 
tion as well as external attack. The State’s 
sphere of duty is still more increased as, with 
growth of industry and commerce and wealth, 
the foundation is laid for still more increased 
population and still more complex relations 
between Law and the people. It has to under- 
take, or assist in, the construction of improved 
facilities of communication, high ways, canals, 
railroads, steamshiplines and to make stronger 
arrangements for attack and defence and a more 
organised and developed jurisprudence. The 
geophysical relation of supply and demand also 
accounts for many of the social customs. Where 
production is in excess of population, customs 
favour prolific generation ; but where it is the 
reverse, e.g., in unproductive high lands, or 
where women are scarce, customs restrict 
marriage, and favour polyandry and other posi- 
tive checks to population, such as, infanticide 
and abortion. The more enterprising and 
civilised societies, of course, seek to cope with 


* Semple-— Influences of geographical environment; quoted in 
Vol. Ill Evolution of Law Seriesi p. 227. 


50 



396 


THE ECONOMIC PHASE. 


Lecture VL 


the natural difficulty by the higher and nobler 
means of industry and international trade, 
protected by a strong navy, and also by emigra- 
tion and colonisation ; and the feeble society 
retrogrades (and often succumbs to a stronger 
invader) when it fails to struggle against the 
difficulties of its habitat. The strong society 
progresses by overcoming them by the extension 
of its field of activity and expansion of its 
world relations beyond its territory. The 
history of world’s progress has thus been 
strongly influenced by this relation of the 
people to its geo-physical environments. 

The Econo- Thc doctrine of ‘ interests,’ i.e., the economic 

mic phase of i i i * 

Sociological interests, as the central basis of social integra- 

junsprudence differentiation, and as the 

mainspring of the social forces {e.g,, conflict and 
struggle) behind all social evolution may well 
be remembered in connection with this phase 
of sociological jurisprudence. The positivistic- 
idea and theory of social forces, their conflict 
and struggle, is here more or less confined and 
limited to economic forces or conflicts and the 
economic interests giving rising to them. In 
Gunplowicz we find this tendency towards 
emphasising the economic interests and forces 
in his sociology and sociological jurisprudence. 
The same attitude is noticed in the recent 
American jurist Brooks Adams. The positivist 
explanation of social phenomena, as resultants 
of struggle or conflict of social forces, is here 
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combined with the view that economic 
forces are the most prominent of them all. 
Here also we find the same fatalistic theory 
of Law, of the positivist mechanical stage, the 
same idea, that the sovereign is a mere mouth- 
piece for the expression of the resultant of the 
conflicting social (here economic) forces, that 
Law is the necessary expression of the wishes of 
the most powerful (economic) class whether it 
be priests, or usurers, or soldiers, or bankers, 
that ‘ Right and Justice’ are not relevant in juris- 
prudence for it represents at every epoch only 
what is consistent with the interests of the 
dominant class backed by its dominant forces,* 
and that the sovereign in ‘ willing ’ the Law 
lias no more independence than the earth in 
describing its orbit, for he must act according 
to the definite wishes of the dominant forces 
of the community. 

The exponents of the economic theory,’ 
liowever, generally accept the Marxian theory, 
and deny that national conscience or spirit or 
geo-physical environments affect the legal 
systems of societies as much as the economical 
conditions. You must have noticed that much 
of what the geo-physical jurists would regard 
as external local influences, e.g., the produc- 
tivity of the soil and the character of the 
natural facilities for earning a livelihood, may 
well be taken, by the economists, as economical 
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factors ; and there is therefore not much 
debatable ground between the two sections of 
sociologists except perhaps one of nomencla- 
ture. The economic jurists would point out ’ 
that, in spite of local and racial differences, 
the legal systems of primitive societies at 
different parts of the world, e.g., in Asia, Greece, 
and Africa, show marked essential similarities 
so long as they were worked out on a family 
instead of upon a property basis. We have, 
for instance, in all, a matriarchal family and 
its peculiar relationships recognised by Law, 
which cannot be explained otherwise than by 
reference to the common economic system of 
the countries. The family community and the 
holding of property by the group, as the social 
unit, was the common ground from which the 
Romans in their primitive stages, the Irish, the 
Gauls and the Germans had derived their earliest 
social economy ; and this is how, inspite of their 
immense divergence in other matters, their 
ancient laws were so peculiarly similar regard- 
ing such important particulars as the classifica- 
tion of jjersons, patria protestas, marital rights, 
agnatic family constitution, inviolability and 
and inalienability of private property, stringent 
law of debt and personal obligations, and an 
elaborate system of oaths and judical warran- 
ties. The Romans as well as the old German 

* Loria-Economic foundations of law.— Quoted in Vol. iii. Evolu- 
tion of Law Series pp. 234 et uq. 
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stock had nothing in common between them 
except identical territorial conditions giving 
rise to an identical economic constitution. 
The land was free, i.e., belonging to the group, 
and accessible to all alike, and the economy 
was not individual, or capitalistic, but collective. 
With the disruption of communal landholding, 
and the introduction of capitalism and indivi- 
dualism in economics, profound changes were 
introduced in the legal systems and they assum- 
ed different shapes in the Germanic and Roman 
worlds, tending, in the comparatively barren 
and unproductive and hence less valuable 
soil of North Europe, to serfdom and feudalism ; 
and, in the oppositely conditioned soil of the 
southern Roman Empire, to slavery and 
dominion. The labouring freeholder was easily 
contented with his serfdom in the north ; and 
the rich noble was satisfied with his paramount 
overlordship, without grudging to allow the 
weaker party to have some interest in the land. 
The Roman proprietors in t he south, through 
deadly strife, succeeded in expropriating the 
cultivator, who, after severe struggle, had to sink 
into slavery. The respective legal systems of 
land tenure accordingly came to differ ; and the 
difference rested on the difference in the economic 
condition of the soils and of the consequent 
economic interests. The maturer Roman Law 
was essentially a system adjusting economic 
relations! subsisting between the several landed 
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proprietors, each regarded as an absolute owner 
directly connected with the soil ; whereas the 
Germanic Law was most intimately connected 
with the more elaborate land tenures and the 
regulation of the various forms of (patriarchal 
and domestic) duties and sentiments ' sub- 
sisting, through economical. exigences, between 
the different social strata of which the holders 
of the landed area were composed, i.e., the 
multifarious forms of economic relations be- 
tween property and labour, which were not so 
much in evidence in the Roman system. Loria 
takes pains to point out that the gradual 
substitution of the northern feudal and custo- 
mary legal system of the Lombards, for the indi- 
genous Roman Law, in Italy, which was fairly 
completed by the 12th century, was the result 
of the introduction into medieval Italy of the 
economic conditions of the serf-system of the 
north ; and that the opposite phenomena of the 
Romanisation of Germanic laws, noticeable 
in the 15th century, is explained in an 
analogous way, viz., the conversion, by the 
introduction of crafts, industries and guilds, and 
hence, of wage economy and labour contracts, 
of the older feudal conditions. The mature 
Roman Law, which was thoroughly indi- 
vidualised, with its elaborate law of contracts, 


* See Maine’s Ancient Law regarding the character of these duties 
and sentiments between the Lord and his vassals under the Feudal 
System of Northern Europe. 
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was more suited for these new economic con- 
ditions which could no longer be satisfactorily 
adjusted by the old feudal customs. He also 
explains, by his economic theory of Law, the 
subsequent renaissance of the Roman Law in 
Italy when this wage economy entered its 
threshhold after the expropriation of the 
cultivators. He thus establishes, by legal 
history, that Law is not the product of abstract 
reason, nor of national consciousness ; nor is it a 
racial characteristic, but it is the necessary out- 
come of economic c onditions, and changes along 
with economic changes. 

Loria examines the various branches of xhedepart- 
legal systems to make out that^each of them Law? how 
is a necessary product of particular economic affect*^ *>y 
conditions. The family law begins as soon as conditions, 
the tribal promiscuity is converted into the Family Law. 
matriarchal family system through the eco- 
nomic necessity, of co-operative labour for 
means of substance, arising out of increase of 
population. Working hands are now recruited, 
by marriage, from foreign groups by the women 
round whom, as maternal heads, these matriar- 
chal societies collected ; and Law helped this by 
forbidding intermarriage among members of 
tlie same group. As however population, and 
along with it, demand for further productive 
force went on increasing, the economic arrange- 
ment on matriarchal basis was found defective 
for the purposes ofqcoherence and organisation 
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of the masculine elements of the clan. The 
superior strength and working capacity of the 
adult males soon secured for them economic as- 
cendancy over the females and the children ; and 
the legal ascendancy of the former, by the subs- 
titution of the patriarchal system in the place of 
the older system, was a necessary concomitant 
result. The Law of persons, including patria 
potestas, shaped itself naturally to suit the 
economic necessities. The wives and children 
were reduced by Law to the position of slaves. 
The Law of property shaped itself to suit the 
wishes of the acquirer, as he come to be more 
and more respected for his increased eronomic 
worth, and became individualistic ; and succes- 
sion became agnatic. 

The dependence of the evolution of property 
law on economic conditions is so clear that 
only a passing reference to some of its leading 
phases will be all that is necessary. When 
there is an unlimited supply of free land for 
user, no distinction between land and moveables 
is thought 'necessary to be recognised in Law ; 
but, with the increase of population and of the 
needs of life, land value is increased, and private 
property in land is instituted, for the encourage- 
ment of individual enterprise, together with the 
distinction between land and moveables and 
between communal (ager pvibUcus) and indivi- 
dual ownership of land. For the same reason, 
limitations of the legal right of ownership are 
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gradually removed except those which, like 
servitudes (especially the rural ones), usucapi0, 
hahitatio, fructum usus, specijicatio, etc., are 
allowed to remain, or are newly introduced, to 
reward and encourage cultivation, labour and 
production, and penalise neglect or absenteeism. 

Contracts and alienations were, for the same 
reason, freed from the obstacles of form and 
enforced, for the purpose of exacting good faith 
in mutual dealings, inspite of technical or 
formal defects. The economic reason was 
undoubtedly the encouragement of free circula- 
tion of property, industries and commerce. 

The Jus Gentium or Jus Naturale was mostly, 
if not wholly, the product of the development 
of the intensive economy of the Romans ; and 
the later legal liens placed upon property in 
favour of labour, in the shape of servitudes, quit 
rents, pasturage rights, banalities, rights of 
chase etc., in the medieval feudal days were intro- 
duced and encouraged by Law so long as they 
were regarded as helpful in social economy. 

Condominium, of ancient communal eco- condomini 
nomy, gave way to private property as the 
latter was more conducive to intensive labour prop«rty. 
and production required by the increasing 
density of population. Private ownership led to 
slave economy as the owner of land was unable 
to cultivate his large tracts himself or by his 
children and other family members. Slave 
economy was, however, found unsuitable fof 

51 
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effective production, for the slaves, with no 
interest in the produce, would not put forth their 
best efforts. This economic necessity led to serf 
economy ; and then again, the rise of capita- 
listic industries and commerce and the increased 
wealth and power of the capitalistic land- 
owner, moved by conscious self interest and 
attracted by the increased value of land 
and its products, led to the expropriation of 
the serfs and their reduction to the status of 
employees, on wages but with no interest in the 
land or the business. This stress of economic 
conditions brought about an oscillation of legal 
property first from condominium to private 
ownership ; next, back from absolute owner- 
ship and slave economy to feudal ownership 
and serfdom ; and, lastly, a forward move- 
ment again to individual capitalistic own ership 
and the wage system. It will not be inappro- 
priate here to mention that the next backward 
movement is already visible, towards a system 
when wage earners would again rise to the level 
of sharers hi the profits of land and business ; 
for the growing economic demand for intensive 
labour is now indicating that the fixed wages 
should be changed for some arrangement by 
which the labourer will profit in proportion 
to the value of his production. 

The law of inheritance also, like the law of 
property, evolved on economic basis. In periods 
when the principle of condominium prevailed 
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in some form or other, as in primitive Rome 
(and, we may add, in the orthodox Eastern 
communities) or in the medieval feudal ages of 
serfdom, succession ab intestato was the legal 
order. Testamentary succession came to be 
encouraged by Law when the individualistic or 
capitalistic property system came to be the 
economic order, as in the days of slave economy 
in Rome (cf. The Twelve Tables), and in the 
more modern days of wage economy since the 
latter part of the middle ages ; and, curiously 
enough, as the society enters into an opposite 
period of transition, e.g., from the individualistic 
slave economy to the multiple feudal ownership 
of the lords, vassals and serfs, the Law’s trend to 
discourage arbitrary and wholesale testation 
by imposing multiple restrictions becomes 
clearly visible. In Rome itself, slave economy 
gradually gave way, and, with it, the absolute 
authority and ownership of the pater familias 
over the children and slaves was curtailed by 
Law. The interest and ownership of sons, and 
even of slaves, in certain contingencies, in the 
produce of labour came to be recognised ; slaves 
were in many cases raised to the position 
of holders of interest in land as tenants ; * 
and the right of free testation, against the 
interests of the family members, was curtailed 
by equity and legislation. Later still, when 


Sep Sir Henry Maine's account of the origin of R. Emphyteusis. 
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slavery was succeeded by serfdom, some of 
the conditions of the primitive economy were 
reproduced. Holdings of serf lands were not 
granted to the individual, but to the family to 
be handed down undivided to successive genera- 
tions for continuous and careful cultivation ; 
and these peasant holdings would follow the 
rule of intestate succession. It was only the 
peculiar semi-political nature of feudal property 
that necessitated the introduction of the rule 
of primogeniture ; but even here the eldest son 
at first held only a representative character on 
behalf of the whole family for purposes of 
administration and jurisdiction.' 

The law of contract also similarly under- 
went changes under the stress of economic 
necessities. When land was free and every one 
would easily get lands which he could cultivate, 
the only means available to one who would 
have more lands than he could himself manage 
with his family members would be by procuring 
slaves. Law helped and favoured this recruit- 
ment of slaves by laying down the personal 
basis of obligations and debts and permitting 
the creditor capitalist to hold his insolvent 
debtors as slaves. Tenants in ancient Roman 
Law had only a right ad rem and no real right ; 
but this precarious status was unfavourable, as 
economic intensity increased, to strenuous 

’ Marne’s Ancient Law, Ch vii. Adam Smith— Wealth of Nations, 
P' 305. 
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productive effort ; and modern law has, accord- 
ingly, gradually conferred on the tenant a right 
in rent and has afforded him greater privileges 
and facilities, e.g., in the shape of a right to 
redeeming his rent charge and becoming the 
proprietor (cf. in Ireland), or to compensation for 
improvements (in England).’ Freer circulation 
of capital, demanded in the days of economic 
and commercial progress, has led to the abolition 
of the ‘ legal rate ’ of interest and imprison- 
ment for debt, and to provisions for publicity (by 
registration) of the mortgage, and free alienation 
of land {e.g. by the abolition of the Statutes of 
Mortmain). The modern laws of negotiable 
instruments, bills of exchange, laws regarding 
transfers on bills of lading and like documents, 
laws of banking, corporations etc, have all been 
brought about by the economic necessities of 
modern days. 

Economic conditions have called for heavy 
punishments, and a rigorous law of crimes, as 
against offences against property. Crimes 
themselves are mostly the results of economic 
causes, such as excessive want or excessive 
wealth, both of which have a corrupting 
influence on morals. The betterment of eco- 
nomic conditions would strengthen the capacity 
of the individuals, to resist deleterious appetites, 
and minimise crimes in a society. Even the 
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cases of born criminals, whose criminality is 
ascribed by anthropologists, like Lombroso and 
his followers, to physiological constitutions 
born of heredity, may be explained by tracing 
their history through generations of untoward 
economic environments. The economic socio- 
logists would therefore recommend the proper 
adjustment and improvement, by Law, of these 
economic conditions, and a more equitable 
apportionment of punishment to the crimes, 
judged by their economic effects on society, 
with due consideration for the economic 
influences that prompted them, 

The mechanical (including the geo- physical 
and the economical) positivistic stage of 
Sociology has, as we shall see hereafter, been 
thoroughly outgrown ; and it is now credited 
with having contributed to the Science of 
Jurisprudence nothing of value except its refuta- 
tion of the individualistic or contractual view 
of society or state and its origin (which was 
already accomplished by the Historical school), 
and its theory, of the individual as himself a 
social product, and of Law as a closely 
correlated branch of the social sciences. The 
mechanical sociological theories were soon 
mixed up with, and supported by, the biological 
or organic theory of natural selection. Conclu- 
sions like those mentioned in the last paragraph 
were sought to be supported, in the last third 
of the 19th century, by the analogy of the 
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Darwinian laws of biological growth, based 
upon struggle for existence and natural selection, 
found to subsist in human societies as well as in 
the lower organic (vegetable and animal) king- 
doms, So long as it held fast to this biological 
conception of Society and Law, — to the natural 
process of evolution by the cruel and inexorable 
elimination of the unfit in course of the struggle 
for existence, — and cherished the idea that the 
function and object of Law was simply to give 
free play, in an orderly and regulated manner, 
to this natural struggle and elimination (which 
was supposed to be calculated by nature as 
best suited for the benefit of the race), Sociolo- 
gical jurisprudence encouraged, as before, the 
Laissez Faire policy in legislation and was as 
fatalistic and unfruitful as in its earliest stage ; 
and both were equally shocking to the new 
rising social conscience in the awakening of 
which Jhering took such a leading part. 

The biological explanation of society is Biological 
based on the principle of vitality and its neces- of society, 
sity of expansion,' The needs of individuals, 
arising out of their vital principle, lead them 
to expand their vital forces and compel exter- 
nal nature to yield their satisfaction ; and 
association of several individuals is one of the 
forms of this expansion by which a more 


i See Espinas — Des Societes Animales. 
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adequate satisfaction of the life’s essential 
necessities is attained than is possible by 
individual effort. The characteristic feature of 
a properly formed society would accordingly 
be a permanent association of individual efforts 
leading to the realisation of a common purpose ; 
and its organic perfection is approached as the 
individuals contribute to the common life and 
purpose of the whole body and render recipro- 
cal services by which alone complete satisfac- 
tion of the needs of life of each can be attained. 
The primary necessities of life, determining the 
existence of society, in order of their essentiality 
and importance, are nuitrition, reproduction 
and a life of relation. We find societies formed 
under the stress of these necessities in lower 
animals as well as in men. The primary need 
of reproduction gives rise, in advancing stages, 
to (promiscous) conjugal societies, maternal 
iiomestic societies, and paternal domestic 
societies, in which the permanent bonds of 
union are, in order, mere sexual attraction, 
(the mother’s) love of offspring, and sympathy 
and affection which attracts the male parent 
to take charge of the collective family life. 
Opinions of biological investigators seem to 
be divided on the point whether the family 
instinct, which inclines men and animals to 
form conjugal and family groups consisting of 
monogamous mates and progeny, is conducive 
to the formation of larger social organisations, 
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Letourneau ' Zanetti, Giraud Toulon * and 
others regard family and society as mutually 
antagonistic, for the family instinct is essen- 
tially jealous, and disfavours larger associations 
in which the exclusive privileges of the males 
would be endangered. It is supposed that the 
polygamous type of family is necessary for the 
formation of the larger and more complex social 
organisations ; and that the necessities leading 
to family life, and to society, are independent 
and distinct. They are, respectively, the 
necessity of reproduction including the closely 
following affection for progeny (for the former), 
and tliat of co-operation for purposes of defence 
(for the latter). Others, like Posada'' and 
Petrucci,"* while admitting a natural exclusive- 
ness of the two instincts, hold that the two 
instincts may synthetise and societies may be 
found to be formed by integration of family 
groups. 

This question of antagonism of the family 
and social instincts is closely connected with 
the other debated question whether the male or 
the female is the basis of the family life, and 
whether the matriarchal or the patriarchal 
family is the creator of social lif(^ in the horde 


^ L’Evolution politique, p. 22. 

* Origines dcr marriage et de U famillce. 

» Annales de rinstitut, &c. Vol. Ill, pp. 271— 318— translated in 
vol. iii. Evolution of Law Series, p. 205. 

♦ See vol. ui; Ev. of Law Series p. 313. 
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or the tribe. The biological sociologists, how- 
ever, have not come to a definite unanimous 
conclusion on the point beyond that the 
predominance of the male factor in family 
groups gives then a more distinctive character, 
and greater and higher coherence and 
organisation; but it cannot be established 
as biological truths that monogamous and 
polygamous, or matriarchal and patriarchal, 
families follow a regular sequence,' or that 
they necessarily indicate any definite stage or 
grade of intelligence or biological evolution 
of the animals or individuals composing 
them ; or even that the female’s love of 
progeny leads to the family or domestic life ' 
and the male’s more developed aptitude for 
attack and defence and co-operation makes 
him the direct producer of social life.' The 
social life of relation and organisation depends 
largely on external conditions, on greater 
number of needs and lines of social activity for 
their satisfaction ; different family types may, 
under stress of external circumstances, equally 
produce it. Posada concludes from a study of 
the superior vertebrates like the anthropoid 

' Adolfo Posada Annales,” translated in vol. iii, Ev. of Law 
Series, p. 276. 

» Posada controverts Zanetta’s view that the male is opposed to 
the creation of the family and sides with Sir H. S. Maine who seeks the 
support of zoological sociology for his patriarchal theory of society, 
sec p. 283, vol. iii. Evolution of Law Series, 

* Ibid p a8i 
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apes : — (i) monogamy and poligamy may be 
found in the same species ; (2) absolute 
superiority cannot be claimed for either of these 
two types of family among animals; and (3) 
extended forms of society do not necessarily 
depend on the form of domestic life of the 
constituent members.^ Biological studies of 
the animal societies for tracing the history 
of human societies indicate that isolated exis- 
tence, family life (maternal and paternal), and 
social life were most probably formed in suc- 
cession by way of progressive social synthesis 
in obedience to natural wants ; but that this 
order of succession was not universal, and was 
modified by the external circumstances deter- 
mining the form of organisation best suited for 
the time for the satisfaction of their necessities 
amidst the particular environments. There 
was, however, a concurrence of different social 
forms among primitive men and the tendency 
was towards the increasing predominance of 
the male as the leader. 

The Biological theory of property, ' like 
that of society itself, rests on observation of 
the vegetable and animal worlds as well as 
of primitive and infant societies. Latest 
biological researches go to show that property 
is a natural fact antecedent to all legal 


* Ftrfr R. Petrucci’b “ Lcs origineb naturelles dc la Piopriete” 
Brucsela 1905, translated by Albert Kocourek, Evolution of Law sencb, 
Vol.iii, Ch. X. 


The Biologi- 
cal theory of 
property. 



414 biological TIILORY OF PROPERTY. [L*cture VI. 


Property in 
animal and 
vegetable 
kingdoms. 


organisations ; and this falsifies the theories of 
political economy which ascribe its creation to 
the Law. In its two types of individual and 
collective property it is found to be an instinctive 
fact common to all mankind and the result of 
the physical and mental structure of man. The 
earliest or enibryouir form of private or indivi- 
dualistic property is found when man, by his 
activity and art, extends his muscular control 
over external nature by the invention of imple- 
ments and arms for attack or defence, or the 
other useful purposes of hunting or fishing, or 
for the more advanced necessities of pastoral or 
agricultural life. They arc as it were extensions 
of his limbs, closely connected with his person 
and physical nature. The social nature of man 
is simultaneously reflected as well in the life of 
family and social groups to which he is instinc 
lively driven, and tlie social duties of defence 
of the group against outside attack and 
ministering to its wants, as also in the collective 
tribal possession and ownership of land for the 
common habitation or chase. Property is thus 
an outcome of the inherent physical and 
moral (social; necessities embedded in the 
nature of man which compel him to adapt 
himself to his surrounding conditions and to 
make them subservient to the satisfaction of 
his needs. 

Thai piopert) is the result of natural bio- 
logical necessity is established by the evidence 
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of its existence even in the vegetable and 
animal kingdoms. It is marked amongst 
them, as among men, by the exclusive control 
over it by the individual or the group, its 
exclusive exploitation for the benefit of the 
possessor, and the application of force for 
maintaining and protecting that control and 
exploitation from outside attack. In its earliest 
forms, property arises out of the need of 
nutrition, as in the prey of animals ; and, next, 
out of the need of shelter, as in the temporary 
or permanent sheath, refuge or nest made by 
the animal or bird for its rest or protection. 
Both in plants and in animals we come across 
the individual as well as the collective types 
of property in food — stores as well as abode. 

The first property of the organism is its 
own body. It affords a shelter and contains 
a reserve of nutrition which stands in good 
stead when the want is in excess of the regular 
supply. There is often a particular external 
organisation in the vegetable or animal body 
whereby, as in the hump of the camel or in the 
fatty tissue of the seal, an excess of aliment is 
stored up and afterwards utilised during the 
phases of denutrition. Property external to 
the body may thus be properly regarded as a 
sort of reflection in the external world of this 
internal organisation — a projection, as it were, 
of the inner economy of the organism to meet 
its natural necessities. Social storehouses of 
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propwty are also found inside the individual 
organisms, e.g., of honey, for collective use, in 
the stomach of the ant, or of organic wax in 
the glands of the bees for the making of the 
common hive. In this last instance, we see the 
individual organism itself preparing and 
secreting a product for creating a collective 
property external to the individual. 

Where the organism of the body does not 
automatically itself gather, as above illustrated, 
from the external nature and supply the 
materials of external property, the animal or 
bird, by its industry, exploits its environments 
and makes up and realises individual or 
collective external property, in food stores or 
shelters, or both. Thus the inner organisation 
of the animal, its structure and nature, is 
reflected and prolonged outside, in its industry, 
and is realised in external property. The same 
phenomena are observed in the vegetable 
kingdom as well. 

Struggle for the defence and maintenance 
of property is also a biological phenomenon. 
In animals, as in plants, the young ones are 
separated and placed outside the parents’ 
storehouse of nutrition and shelter as soon as 
they are capable of maintaining themselves. 
Outsiders encroaching within these limits are 
fought out and resisted. Some plants project 
their seeds outside the region on which they 
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depend for their own subsistence and smother 
outsiders seeking nourishment within the ambit. 

Plants, like animals, are, some of them, indivi- 
dualistic, and some, social. The latter live in 
groups over an extensive area which serves 
them all as the common storehouse and 
residence. 

Forms of property are seen among fish in property 
the shape of holes excavated by them in the *'**''*• 
sand or mud in ponds, or along river-banks, for 
individual abode and shelter. The social stage 
is reached when nests are built, in the spawning 
season, where the eggs are deposited, and the 
male watches over the nest and defends it 
against danger ; all the elements of social pro- 
perty — e.g., industry, employment of materials 
gathered form the external world, and defence 
of what is created, — and the social instinct of 
service for the perpetuation and protection of 
the species are here present. But this social 
form is reached through several stages ; in some 
cases, only a hole is burrowed and the eggs are 
left unprotected (c/. trouts) ; in some, consider- 
able industry with selection of materials is 
developed in making nests, e.g., of weeds, for a 
permanent habitation of the eggs and young 
ones (c./. antennarinae) ; a higher level is 
reached when the male remains and watches 
over the eggs (c./. the bull heads ; the varie- 
gated labrus). Sometimes the still higher stage 
is noticed when the male and female cooperate 
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and jointly defend the nests till the eggs are 
hatched (c./. the callichthyidae and the dora- 
dinae). A still higher social instinct, not 
limited to the family and progeny, is seen in the 
stickleback which live in troops. They have 
their individual holes and nests as private 
property and defend them with great vigour 
against the other members ; but, in the 
presence of the common enemy, they would 
combine and jointly defend themselves, and 
their own against him. The male only 
constructs the nest and defends it. 

In lower animals, weapons and tools, in 
most c ases, take the form of organic adapta- 
tions of the bodies to external environments 
and necessities. Like hanging cheeks, distend- 
ed mouths (of certain rodents), humps (of 
camels), pouches (of pelicans), and stomachs 
(of ruminants), meant as storehouses for food, 
they have their pincers, scissors and tongs (as 
in the case of insects), horns, teeth and claws 
as tools and weapons formed in the body itself. 
The trunk <5f the elephant or the hand of the 
ape is also such tool or weapon of a more 
advanced type ; and, in man , the hand itself is 
the means (for prolongation of his activity and 
control over the external world) in the creation 
of weapons and tools. These tools and wea- 
pons of the primitive man are, as said before, 
his individual properties. They are prolonga- 
tions of the individual himself, created by his 
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powers and perceptions out of external mater- 
ials, as a kind of added force to his personality. 
Thus among men, as in animals, individual 
ownership does not appear to have a social 
origin ; and property becomes progr-essively 
socialised or collective along with the socialisa- 
tion of the animal. In the matter of clothing 
as property the same truth that it is prolonga- 
tion of the personality of the animals is trace- 
able to the fact that in many lower animals e.g.y 
among mollusks, crustaceans, a large number 
of worms which excrete a substance which 
envelopes the body, and larvae which spin a 
cocoon, the clothing is in the body itself or a 
product of the body ; and the temporary or 
permanent clothings of the primitive man for 
organic protection are, like his tools and wea- 
pons, attached to his personality as its projec- 
tion or prolongation in external nature — 
adaptations of the materials of the external 
world, for individual purposes. The food 
reserves of the primitive man appear after the 
fixed abode ; and, in this matter, man appears 
to be inferior to some animals who have food 
reserves even before socialisation, eg., in the 
body itself. Preserved fish of the Eskimos, 
granaries of the Yosemite Indians &c. are 
generally socialised property attached to socia- 
lised abodes both coming under the head either 
of family or of collective property arising out 
of coordinated efforts to a common end. So far 
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as the appearance of collective property in the 
shape of food reserve is noticed to depend upon 
collective abode and to follow after it, man 
and the lower animals exhibit the same line 
of progressive evolution. The common hunting 
land of the group is also collective property 
alike in lower animals and the primitive man. 
Petrucci thus summarises the parallelism 
between lower animals and the primitive man 
(before the appearance of the art of agriculture) 
regarding the rise and integration of pi'operty 
In groupings of uncivilised peoples there are 
discovered the three forms of property which 
undergo a process of integration and super- 
addition as in the animal world. Individual 
ownership is shown in weapons, tools and 
clothing, which is ns much an expansion 
of the individual himself as the direct 
result of his presence within the social group. 
Next, family ownership is manifested generally 
in the shelter and sometimes in hunting land 
whose limits are more or less clearly defined. 
Lastly, collective ownership is shown in a 
common territory within the li mits of which 
individual and family groups have their play. 
It is well to note that as in the case of animals, 
the group among primitive men is sometimes 
limited by the family.” ‘ The forms of property 
alike in man and in lower animals are deter- 
mined by the predominating external condi- 


Evolution of Law Series voi, iii, p. 308. 
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tions and their adaptations of life to these 
conditions. The ungulate (solid-hoofed) ani- 
mals of the steppes in Asia and Africa rove 
about in bands over a wide-extended terrain 
for pasturage as do the fjeld Lapps and Bush- 
men (hunters) follow about the animal herds, 
e. of reindeer and other animals on which 
they depend for their sustenance. Men and 
animal groups alike become more identified 
with a definite territory when it renders a 
constant supply. In regions, in the ex- 
treme north, where the differences between 
winter and summer are voiy much pronounced, 
primitive man constructs different habitations 
in the two seasons except where he can take 
positive measures, c.£-., changes of dress suffi- 
cient to combat these climatic variations. The 
lower animals unable to take such measures, 
often migrate or have a hibernating period. 
Men, like animals, evolve out of their wandering 
individual and family lives, first, by temporary 
tribal rendezvous or meeting places, for fetes, 
dances, and settlements of differences, as 
periodic expressions of collective personality ; 
and, next, by more permanent encampments or 
huts for individual or family abode with a 
common space reserved for common use, z.e., 
by organisation of a village. This ancient 
prehistoric evolution is noticed also in lower 
animals. I have here noted a few out of 
numerous comparisons by which Petrucci 



Pctrucci’s 

conclusions. 


422 'evolution of property. [Lecture VI. 

establishes that the primitive customs of man 
represent an inheritance of animal habits and 
exhibit a similar evolution of the social type; 
and the conclusions reached by him by biologi- 
cal research as to the phenomena of property 
are : — 

(i) Property is a phenomenon connected 
with the earliest manifestation of life. (2) In 
the beginning it is the expression of physio- 
logical structure and of adaptation. (3) It takes 
individual form when so required by biological 
necessity for the protection of the individual. 
(4) It takes family form when so required for 
the protection of the species based on the 
instinct of sex. (5) It takes collective form 
when that form is necessary for the protection 
of the species based on phenomena of associa- 
tion considered as a generalisation and abstrac- 
tion of the family grouping ; and (6) the indi- 
vidual, family and collective forms of property 
are specifically distinct from each other limited 
and characterised respectively by (a) the 
special structure, necessities and activities of 
the isolated individual, (b) the limited associa- 
tive tendency connected with sex instinct and 
parentage and (c) the higher associative ten- 
dency to realise a common life and collective 
personality through reciprocal and cooperative 
work. The family instinct in both animals 
and man is at first antagonistic to the social 
instinct. At the time of sex attraction the 
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band or colony of animals would often dis- 
integrate into several isolated family groups. 
When the young of the families grow adult, the 
society again forms but without the family ; 
but, sometimes, when the family and social 
tendencies cooperate, we find families integrated 
into the larger groups ; and from this we may 
conclude that, among men also, the family form 
of life constitutes a type of its own. It may 
often predominate over and prevent, or become 
destructive of, the larger associations ; but when 
under stress of a series of influences the two 
types and instincts are made to converge and 
cooperate for common purposes of life, the small 
group will integrate within the larger and 
family property will have its proper place along- 
side the communal. The family is thus not a 
social unit and is not essential to'the organisa- 
tion of the society, nor is the genesis of the 
society necessarily traced to the family. Then 
again, there is no direct connection between 
social and mental phenomena. Animals with 
lower intelligence, like the beaver, the marmot 
or the penguin, exhibit much more complex 
social organisations than other neighbouring 
species which live in isolation. The bee is 
more social than the wasp. Hunting and 
fishing hordes with many superior traits of 
intelligence and combination may, through 
their harder conditions of life and struggles 
with enemy tribes, be held back to a less 
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evolved social organisation than more back- 
ward peoples with lesser mental capacity whose 
natural advantages of life had helped them to 
attain the higher organisations and more fixed 
abodes and other forms of property ; and these 
biological facts indicate]the danger and mistake 
of a sociology based exclusively on psychology 
at least before the appearance of agriculture (a). 

(a) Another offshoot of the biological (embryological) or rather bio- 
sociological enquiry has been the study of the juvenile life and society 
The young of each species, from birth to the attainment of maturity, are 
supposed to pass though all the stages of growth through which the 
species itself had passed sinrr its prehistoric beginnings; — or, en 
more than that, they rapidly reproduce and go through the whole 
couise of evolution by which the species itself had been slowly evolved 
out of all lower forms of life, beginning from the lowest So that in the 
children and child*societies the careful investigator is likely to have 
a very fruitful field for sociological and socio-juristic research in which 
first hand information may be had regarding prehistoric stages of human 
societies which would be unrivalled in point of accuracy and reliability. 
The students are recommended to read an interesting study of such a 
juvenile society contributed in 1884 by Mr. John Hemslcy Johnson to the 
“ Johns Hopkins University Studies” (Vol. 11 no XI) and reprinted 
therefrom in vol. iii Evolution of Law Series pp. 316 ct. seq, I quote 
here from Prof. Wigmore’s editorial note on Mr, Johnson’s paper the 
following pregnant remarks i— 

” The editor begs ^eave to call attaintion to the sociological and 
institutional significance of this monograph. Upon an old Maryland 
plantation, itself connected historically with that system of manorial land 
tenure which supplanted primitive democracy and ancient land commu- 
nity, a plantation once the home of slaves and tenants who did the 
bidding of their lord and master and who now lie buried in the lord’s 
waste land, a fresh and Juvenile Society has now sprung into being. 
Although still under the authority of a master,— the principal of the 
McDonogh School — the boys have reverted to a primitive democracy, 
and are passing through much the same cycle of agrarian history as that 
through which branches of the great Aryan race have passed again and 
again. First came a system of land commuruj|^ among those fifty boys 
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Some biological sociologists are very much 
attracted in their general sociological and 
juristic theories and conclusions by what they 
regard as the ethnological and racial factors 
of social evolution. Post ( d. 1895) in his 
“ Ethnologische Jurisprudenze ” insists upon 
the investigation of the ethnic causes of the 
social and legal manifestations as supplemen- 
tary to, and conei tive of, the other lines of 
research. Like the mechanical and the bio- 
logical and the economic and other kinds and 
departments of sociological investigators, this 
school, led by Poste , also follow strictly posi- 
tivistic or scientific lines ; but we shall find 


inhabiting the eight hundred acres, remnant of that old plantation of 
three thousand acres, a part of which wAb purchased for the Institute of 
John McDonogh who is now worshipprd as the eponymous hero of the 
McDonogh clan of small boys. He is the tutelary founder of that 
school boy micropoUs. While the principle of patriarchal sovereignty 
endures in the headship of the school, the boys still represent in many 
respects the survival of primitive democracy. And yet chiefs or elders 
arose from time to time among the McDonogh boys and arrogated to 
themselves, by reason of their superior strength, age or ability, the control 
of the public land, for hunting and fishing, for rabibit trapping and bird 
nesting. Primitive democracy is now in danger of that subversion 
which has been the unhappy lot of the small farmers in England. But 
now comes a socialistic party once more demanding, so to speak, the 
commumsation of land. The land holding aristocracy yield very slowly 
and urge the commoners to accept certain distant, as it were colonial, 
tracts of land for squirrel hunting and rabbit trapping. Here in miniature 
IS the agrarian history of the English race of hunters, trappers and 
enterprising colonists, nay it is the agrarian history of our Aryan race. 
Mr. Johnson in his picture of McDonogh institute, has shown us a 
microcosm, not only of the agrarian but of the political and economic 
history of society.” 

^ also by Leist. 
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later that the Philosophical or the metaphysi- 
cal jurists in this period had also their bio- 
logical and ethnological investigations and 
theories ' in which, — although a priori assump- 
tions as to the legal spirit or genius of each 
race, like those of the early Historical jurists, 
are deductively made to support and interpret 
the ethnological jural facts and phenomena 
collected by comparative inductions, the para- 
mount importance of comparative and anthro- 
pological investigation is freely admitted. 
The services The Contributions of I this school to Sociologi- 
logkli^schooi cal jurisprudence, however, are apt to be over- 
rated, and for sometime too much was made 
of them by their authors. A wave of reaction 
has now set in andj the more recent estimates 
do not allow them a larger share of credit 
than that of broadening the materials of 
historical and philosophical jurisprudence. 
Sociologists and jurists like Small,* Durkheim ’ 
and others have pointed out that the early race 
characteristics of a people do not furnish the 
only clues to human nature ; and the Law, 
especially of the mixed races, emanating as it 
does from the whole group, is more or less freed 
from physiological influences diversely affecting 
the different individuals and races composing 

‘ e.g,f Carle — La Vita del diritto— Book IV Voi]g^— Romische 
Rechtsgeschiste I § 2 (1892), c/., also Dahn, Nani, etc. 

General Sociology, p. 100. 

^ Quoted by Tourtonlon in ** Phylosophy of history of Law — 
p. 85. 
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the group. The Ethnological school are apt 
to overrate the relativity of Law, to particular 
peoples and races, like the Historical school, 
and underrate tlie universal and fundamental 
forces and forms of so('ial and ethical life of 
man from winch Law springs. Like the His- 
toric-al scliool, it fails to explain the universal 
characteristii's of Law and its evolution and to 
take account of the common human basis 
which gives rise to them.' 

That the racial factor has a very potent 
influence in i haracterising the Law cannot how- 
ever be questioned. Its exponents point out 
that it is more powerful in shaping the law 
and civilisation of a people than the geogra- 
phical factors, over-emphasised by Montesquieu 
and Buckle ; as we see countries (like .Asia 
Minor and Greece) with similar climatic and 
geographical conditions have had entirely 
different civilisations due to the racial differences 
of their inhabitants.- They further declare that 
the evolutionists, who, like Bachofen, Spencer, 
Starke and Maine, stand for a theory of uniform 
development along fixed lines for all peoples 
and societies, are wrong’ ; and their comparative 
historical jurisprudence is superficial, which 
ought to be supplemented and corrected by 

^ Fehr — Comparison of the Law of Hammurabi (B. C 2285*224'2.) 
and the Salic law (A.D. 466-511) 

See Kuhlenbeck — Natural grounds ot Law translated in Vol. iii, 
Evolution of Law senes, p 352. 

^ Tarde — Les transformations du droit 
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the considerations of racial differences, over- 
looked by them, which demonstrably operate 
to bring about diversity of social and legal 
systems and their developments. It is not 
true fas modern critical legal history has 
established) that social grouping everywhere 
evolved according to a uniform law from a 
primitive herd life with promiscuity of sex 
relations into matriarchal social systems, and 
these were naturally transformed into the 
patriarchal groups marked by absolute patria 
protestas ; and that these again were ev^erywhere 
followed by modern individualisation with 
gradual attenuation of the agnatic states and 
parental power. Nor is it true that, along 
with the above variation of the law of persons, 
the law of things started with communism in 
land in society, and evolved, by gradual steps, to 
individual and capitalistic ownership, transfer 
and contract. The ethnological jurists of the 
sociological school deny that tlie world evolu- 
tion has been a universally uniform dialetic 
process. They also dispute the Marxian prog- 
nostication of an inevitable socialistic economy 
in the near future displacing the present capita- 
listic individualism ot modern societies ; and 
assert, following or supporting the older His- 
torical school, that each different society and 
race has its individual and separate evolution- 
ary history, and that many influences, including 
the racial, are at the back of this variation ; 
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and, further, that there is ample proof to corro- 
borate that legal and social evolution is often 
not one of uniform forward movement but 
even backward and regressive.' External influ- 
ences leave their impress on the evolution, but 
the same extermal influences produce different 
results in different peoples because of their 
different internal racial predispositions and 
aptitudes. Everywhere the evolutionary prin- 
ciples, of heredity, variation, struggle for exis- 
tence, adaptation and survival of the fittest, 
have indeed their play, but the results are 
different ; for they depend not only upon the 
nature of the external influences but also of the 
vital reactions of the race which constitute the 
most important elements or materials of the 
evolutionary struggle. Contact with superior 
foreign civilisations and legal systems develops 
the resources of a virile race and improves and 
reforms its indegenous social and legal fabric, 
as was the case with the Roman Republic ; but 
similar influences would smother a weaker race 
and denationalise it. 

The predominant racial characteristics of 
a people are no doubt themselves the results of 
complex natural adaptations through bygone 
ages; and their biogenetic and phylogenetic 
sources, buried in the depths of an almost endless 
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past, may be untraceable ; but tlie fact is, that, 
eventually, they form themselves into crystal 
lised types, which, once formed, arc not readily 
dissolved, and, in spite of, and through, a series 
of constantly changing subsequent external 
influences, continue to make themselves felt in 
the national institutions and laws. There was 
something characteristic in the Roman blood 
or race which distinguished the Roman people 
irom the Hellenic or the Celtic, peoples and left 
its impress on their brilliant social, jiolitical 
and legal institutions. The rare and peculiar 
characteristics of the Hellenic- race, its liveli- 
ness of intellect, correctness of language, fine 
taste, &c., survived through manv political 
disasters and foreign inlluences.’ The Roman 
race was specialised in the direction of a strong 
conscience for the determination of right and 
wrong, organisation and self-control, capacity 
to rule and to assimilate foreign elements, etc., 
and practical common sense, which easily 
reconciled it to the principle of give and take 
and saved it'from annihilation through a suc- 
cession of difficulties and dangers. The Helle- 
nic race was for metaphysical subtleties and 
aesthetic art ; the Roman, for practical govern- 
ment and sound expansive Law. The Common 
Law, like the Roman, is full of points characte- 
ristic of the (Teuton) race which created it. It 

H. S ( hamhcilain, \’()1 m, F^^^lution ot law ''Oncs - p. 356 
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is remarkable for its combination of two mutu- 
ally corrective principles — viz., (i) regard for 
the individual rights protected by Law, along 
with (2) a recognition of the State’s authority 
to enforce discipline and obedience within 
the limits of tlie law — one as a safeguard 
against anarchy, and the other against tyranny. 
There is, besides, as a natural consequence, 
a marked love of precision or exactitude in 
the delimination of the spheres of indivi- 
dual liberty and state control by Law 
investing it with possibly an excessive degree 
of certainty and uniformity which makes it 
somewhat conservative and less adaptable to 
changes than the other legal systems of 
Europe. It has led to the characteristic defe- 
rence to precedents, respect for forms of prece- 
dure and precise formulation of rules of the 
English Common Law. There is a robust 
commonsense sternness and self-control in 
and about the legal system with which it up- 
holds its impartiality, dignity, uniformity and 
certainty without allowing emotional impulses 
or deference to popular sentiment in concrete 
cases to override its sure and logical applica- 
tion and enforcement in the practical adminis- 
tration of justice. ' The above salient features 
of the English Common Law have been, like all 
other legal systems, the product of the national 


’ Bryce — annual address to the American Bar Association 1907, 
Vol. Ill, Evolution of Law Series, p. 368 eUseq 
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character insensibly formed through several 
in English generations by the interaction of the original 

Uw. racial elements and the new influences introdu- 

ced by the vicissitudes of fortune and foreign 
intercourse. The native characteristics of the 
Teutonic race, as evidenced by ethnic studies, 
were strength, resolution, wilful self-assertion 
tempered by a marked degree of self-control, 
conservatism and practical common sense, as 
opposed to the impulsive and speculative 
Greek, Slav and Celtic race-characteristics. 
When confronted with the growing despotism 
of the powerful English kings of the* middle 
ages and the problem of adjusting conflicting 
claims and rights (arising out of the complica- 
tive feudal relations of lord and vassal) by 
definitely settled legal principles and secur- 
ing a guarantee of impartial administration of 
justice free from any influence exercised by 
authority, the race produced its legal system 
and constitution, marked by its Magna Charta, 
its precisely expressed statutes and reports, 
its trial by jury, and its other distinctive 
features bearing clear marks of the racial 
factors that had worked out its form and 
contents. 

Racial factors The Ethnological sociologists and jurists 

to te*utjfised. are naturally inclined to utilise these distinc- 
tive racial characteristics by encouraging races 
to develop along lines appropriate to each ; 
and they recommend only selective ethnic 
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combinations which, while infusing new blood 
with capacites wherein the nation is deficient, 
would not destroy its original racial aptitudes, 
and discourage an indiscriminate fusion of all 
mankind as advocated by Ratzel. ' A more 
detailed examination of the proposed or sug- 
gested modes of combination according to 
ethnic and eugenic laws, likely to produce the 
best results, would be out of place in a professed 
work on jurisprudence. The gist of this is 
that the racial qualities of a nation are 
inherited from a bygone prehistoric past. 
They colour and characterise the national 
institutions and laws. They are changed by 
infusion of foreign blood and are affected, 
sometimes for the better and sometimes for the 
worse, by foreign intercourse and the accidents 
of exteinal influence and history. A virile 
race would sometimes emerge victorious and 
more brilliant than ever, retaining the best 
part of its ethnic qualities, after a struggle 
with these accidents which would obliterate 
the racial identity of a weaker type of people. 
The laws and institutions of mixed races may 
be explained by reference to the racial quali- 
ties of the elements which entered into their 
composition. Among the chief ethological 
jurists who sought to find the first rudiments 
and foundation of Law by comparative etholo- 
gical researches as to the history of the various 
# 

' H, S. Chamberlain — Evolution of Law Series, Vol. Ill, p. 367, 
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legal institutions of the world may be mentioned 
the names of J. J.Bachofen (1815 — 1887), Hern, 
Post (d. 1895) and Leist (d. 1819). Kohler is 
also a leading star in the field of ethnological 
and ethnographical studies ; but he belongs to 
the philosophical school. With regard to the 
purely empirical efforts of the ethnological 
and comparative jurists to reach the founda- 
tions of Law, which are affliated to the posi- 
tivistic sociological group, Dr. Berolzheimer 
aptly remarks, — “ By such systematic and 
comprehensive study the philosophy of law, as 
well as general legal science, has acquired a 
new method, comparable in value with that of 
.comparative linguistic study to philology. 
Yet neither in philology nor in law can the 
comparative method be expected to provide a 
universal solution of problems. The peculiarly 
important philosophical problem of the origin 
of law and government, comparative law 
cannot be expected to solve, if for no other 
reason than that it ever finds the presence of 
law and government as a prerequisite for its 
study ; similarly comparative philology cannot 
remove the obscurity attaching to the origin 
of language.” ' 

I have more than once emphasised the 
point that the sociological theories run into 
each other and are mutually complimentary. 
The geo-physical theories a^iach importance 


’ Legal Philosophies, p. 388. 
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to the external environmental influences as 
factors of social evolution. The economical 
theories regard the economic necessities as the 
most potent forces in determining the structure 
and functions of societies as well as the forms 
and contents of Law. But one cannot fail to 
see, and, in fact, it is not denied, that economic 
conditions and necessities themselves are, to a 
great extent, born of geo* physical causes. 

Biological adaptations arise out of the 
reactions of the individual, or social, organism 
in its attempt to preserve itself against the 
hostile environmental forces of nature which 
are inwardly felt and reflected by the organism 
as economic or other necessities. Some theories 
look more at the external forces exciting the 
reaction of the organism, while some others 
occupy themselves with the organic adapta- 
tions or reactions themselves ; but there is not 
much essential difference between them. Jhering 
had with his characteristic force drawn the 
attention of the legal world to the undoubted 
fact that Law was the product of struggle — 
continuous struggle at every step of its evolu- 
tion from the very beginning ; that the birth 
of Law, like that of man, has been uniformly 
attended by the violent throes of child birth. 
He had ridiculed the Savigny-Puchta school 
for having described it as a painless and 
peaceful process, like the formation and growth 
of language, by pointing out that each of the 

55 
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great historical achievements of Law, &.g.y the 
abolition of slavery and serfdom, the freedom 
of landed property and industries &c., had 
been the result of long and painful struggle 
against vested interests of the few in societies. 
Jhering adopted the Historical position that 
Law is a natural growth ; he accepted the Biolo- 
gical position that it is the result of struggle 
and survival, i.e , the survival of the form and 
adaptation best calculated to equip the society 
for its reactions aganist environments ; but he 
seemed to be tlie advance-guard of the group 
of jurists who inculcated the doctrine that this 
survival and adaptation is, in human societies, 
not an unconscious or merely organic process 
but a psychological process more and more 
conscious, voluntary, purposive, selective and 
intelligent as the organic struggle for existence 
becomes more and more psychic than merely 
organic. He lustly denounced the practical 
teaching of the Savigny-Puchta School which 
deprecates legislation and feeds man with the 
hope that things will take care of themselves 
as they drift along the semiconscious current 
of custom shaping itself according to the 
“ natural conviction of legal rights.” Uncons- 
cious growth belongs to the vegetable kingdom 
and not to the animal, much less to the human 
societies. In human societies laws have to be 
evolved by struggle and conscious effort with a 
purposive end . Merkel ( 1 836- 1 8g6) su pplemen ted 
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Jhering’s idea of “struggle for law’’ by 
dilating upon the ‘ compromise nature ’ of 
Law. ' Like Jhering he accepted not the causal 
but the purposive (psychological) view of Law, 
and of its origin and existence as the organ of 
social interests which are adjusted, after 
struggle, to a state of equilibrium by Law. In 
society, the competing interests of the various 
individuals and classes, as well as those of the 
state, are all to be represented by Law. Each 
set of interests seeks to have preponderating 
influence in the shaping of the Law and tries to 
gain recognition and support of the Law and 
of the organised force at its back. It is impos- 
sible for all these competing and opposing 
interests severally to have their fullest recogni- 
tion and satisfaction ; and so there must be, for 
the purposes of equilibrium, something like a 
compromise, or treaty, which keeps the balance 
till the power of the constantly changing 
relations in society again demands a resettle- 
ment and a fresh compromise. Law began 
with the trial of strength of individuals, Le., 
between the wronged and the wrong-doer. 
It next became their trial of strength, not 
physical strength, but strength of evidence, or 
proof, presented before the constituted authority, 
come in as the arbitrator. The mechanical 
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‘ ** Right and might ’’ pp. 407-422 translated by Kocourek — Evolu- 

tion of Law Series, Vol Ill.ipp. 447 ei-seq also “ Elemente der 
Allgemeinon Rcchsell, f n. 
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conception, of the operation of blind natural 
forces, in Law, is here magnified into social 
struggle of interests and their intellectual 
settlement by legislation backed by force. 
The Biological doctrine of natural selection 
also here receives its amplification as applied 
to human history. Bagehot had shown that 
civilisation is most clearly marked by increase 
of military power or fighting capacity of the 
nations. Nations that are strongest tend to 
prevail over the others : and in certain marked 
peculiarities, the strongest tend to be the best 
and similarly, inside a nation, the type or types 
of character which are strongest and the best 
prevail over the others. In the first step 
towards civilisation it was the strength, derived 
from combination and military discipline, 
that enabled civilised people to overcome the 
wild or uncivilised scattered tribes who were 
wanting, like the cyclops, in solidarity. Union, 
which is strength, is the result of training, 
subordination to authority or discipline ; and 
the necessity of this union or discipline is felt 
through conflict which has the greatest causal 
influence in bringing about unity and civili- 
sation. The conquered tribes were scattered 
and killed except those members that were 
amenable to discipline and assimilation and 
union with the conquerers. The mixed tribes 
that formed out of the union thus had the 

* Physics and Politics (i86q) Chap. II. 
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strongest and best social elements of both, and 
heredity and association transmitted and fixed 
these qualities in the future generations, This 
discipline, which is the source of strength and 
civilisation, marks also the appearance of Law 
in the reign of customs. War or conflict thus 
leads to union and discipline, and custom, and 
Law. It leads further to conquest and mixture 
of races ; and thus, to the formation of state, 
which begins after the stratification of society 
into two classes, the conquerors and the 
conquered, or the governors and the governed.' 

Thus we see sociological theories now 
accept, with modifications here and there as to 
the details, the general doctrine preached by 
Jhering that Law is derived from social struggle 
and adaptation. The Italian jurist Vaccaro ' 
develops this doctrine, like Bagehot, by pointing 
out that adaptations, first made through stress 
of circumstances (struggle), are transmitted ; 
and the survivors and the succeeding genera- 
tions naturally become adapted to environ- 
ments better than the previous members who 
had first acquired them by struggle. Custom, 
moral rules, and the Law, born of them, are all 

^ See translation from his works in Evolution of Law series, 
Vol. Ill, p. 473. 

* Cf. also Gumplowicz and his followers whose theory of origin of 
states is tppical of the sociological theory in its mechanical aspect. See 
pp. 386—9 and also pp. 436 et seq. Merkel, Vaccaro, Richard developed 
the above idea by incorporating the biological and psychological factors 
well. 
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experiences of the past adapations recorded in 
human nature. They all tend towards solidarity 
and sociality. A part of this social evolution is 
no doubt an organic and involuntary process ; 
but there is, along with it, a conscious and 
voluntary process. In compound social group- 
ings, born of conquest, the conquerors compel 
the vanquished races by laws to adapt them- 
selvea to the needs of the former ; but in course 
of time the vanquished races, profiting by the 
association of the superior race, become stronger 
and force from the conquerors concessions — more 
equable and larger laws and even a participa- 
tion in the government, — all of which have to 
be made for the sake of stability. Tlius (he 
struggle and adaptation become psychological 
and not merely organic. Merkel’s idea of com- 
promise, by which he supplemented Jhering’s 
doctrine of struggle, is itself developed by 
Gaston Richard ' who points out that Law no 
doubt appears as a compromise or arbitrament 
of conflicting interests (and he cites the Roman 
sacramental action in proof of his statement*), 
but it is as something more than mere arbitra- 
ment which induced individuals to accept 
Law and legal remedies as good substitutes for 
self-help or private revenge for the settlement 
of conflict. It is not the mere utility of social 


' L’origine de I’idee de droit” — translated by A, Kocourek 
Evolution of Law Senes, vol. lii, p. 485. 

♦ See also Maine’s Ancient Law, last chapter. 
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arbitrament or the calculation of self-interest, 
as Hobbes puts it, that inclines individuals to 
prefer tlie evils of obedience to the orders of a 
sovereign to the evils of universal war and 
leads to the legalised life of a social organisa- 
tion ; for man is not always an utilitarian being. 

It is rather the feeling and belief that society 
will vindicate the injured cause, — a feeling which 
is the outcome of the solidarity of the society 
itself. The society in offering arbitrament 
offers also a guarantee that justice will be done, xhe 
that it will (ompel the wrongdoer to make 
atonement; and, in return, the litigants lose 
their power of withdrawingfrom thearbitration 
and settling the dispute by combat. The 
constraint upon the individuals to have their 
disputes settled by Law’s arbitrament increases 
in proportion to the strength of the guarantee 
which tile Law offers to vindicate the justice 
in each cause. The organised strength of the 
state, superior to the resistcnce of individual 
wills, is itself the highest guarantee of Law ; and 
thus, the idea of the State, while it carries the 
implication of the guarantee, simultaneously 
implies forced arbitration and compulsory 
execution of judgments. These implications 
at first hesitant, when the State is weak, gather 
strength as the state becomes more and more 
organised and powerful. 

It is extremely interesting to observe how 
the sociological theories of legal evolution 



Sociological 
theories of 
legal evolu- 
tion : deve- 
lopment of. 

Spencer's 
biological 
explanation 
of social 
evolution. 


442 SPENCER. [Lbcture VI. 

developed from the mechanical to the organic, 
and, then again, from the organic to the super- 
organic or psychological. I have already told 
you how Comte and Spencer had themselves 
admitted that State and Law are superorganic 
in their structure and functions, i.e., they 
involve principles which go beyond those 
governing the lower vegetable and animal 
organic worlds. But in the elaboration of his 
Sociology, Spencer rather sticks to the biological 
principles and explains social structures and 
their growth strictly by the analogy of biologi- 
cal integration and differentiation. He points 
out the various items of this analogy, viz., A — 
with regard to growth, (1) societies, like organic 
bodies, begin as germs and eventually produce 
aggregates million times larger than the 
original units or cells (here families or small 
wandering bodies) ; (2) the growths in aggre- 
gates of different classes are extremely various 
in their amounts, both in the animal world as 
well as in human social structures ; (3) the 
growth of individual and social organisms are 
also analogous in so far that they involve, in 
both, an increase either (a) by multiplication of 
units, or (b) by union of groups, or (c) by union 
of groups of groups ; and (4) in both organic 
and superorganic (social) growths the above 
processes may go on simultaneously ; B — with 
regard to the structure, (5) the increase of 
mass is, alike in individual organisms and in 
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societies, accompanied by increase (integration) 
as well as greater differentiation (into different 
organs with special differentiated functions) 
of the structure, i.e., increased bulk is accom- 
panied by increased or more corapIe.K organisa- 
tion, i.e., increased heterogeneity of the parts ; 
(6) the same general law governs this advance of 
aggregation and organisation in animal and 
social structures, viz., that the “ differentiations 
proceed from the more general to the more 
special ; first broad and simple contrasts of 
parts, then, within each of the parts primarily 
contrasted, changes which make unlike divi- 
sions of them, then within each of these unlike 
divisions minor unlikenesses, and so on conti- 
nually ” ; (7) organs in animals and organs in 
societies have internal arrangements framed on 
the same principle of mutual dependence and 
are inter-connected by ducts through which 
they carry help and sustenance to each other 
and remove and withdraw the products and 
excrescences of each ; (8) the three stages, 
(primary, secondary and tertiary) of the forma- 
tion of special structural organs are seen in 
living bodies, as well as in societies ; we have 
for instance, first, a set of separate scattered 
cells, next, a corporate body of cells, lastly, a 
fully formed organ with one amalgamated duct 
communicating by smaller and finer channels 
with all the component cells of the organ in 
the historical evolution of the liver in animal 

5 ^ 
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bodies as well as of an industrial organization 
in society ; and lastly, (9), we have a final 
phase of development in which the slow organic 
evolution of the preceding stages is replaced 
by a highly quickened and abridged process, 
and the fullfledged organ is directly established, 
sometimes, in anticipation of the needs of the 
whole body (individual as well as social') which 
is in course of formation. We find, for instance, 
in the mammals the three stages of evolution 
in the formation of the liver, which go on 
successively in lower animals, aresimultaneously 
hastened to form the fully developed organ*, as 
we find, in the civilised states, the hotel, the 
church, the post office, ne., are built up simul- 
taneously or even in anticipation of the town 
and the urban society about to be formed or 
instituted. 

Spencer thus reaches up to the supreme 
lieight of organic evolution ; but he failed to 
mark and punctuate this great difference 
between the natural biological construction of 
the animal body and the purposive psychologi- 
cal construction of the social body : — that the 
component cells of the organism are passive 
agents, whereas the individuals are not 
altogether passive in these latest stages of 
social and legal development. 

^ As for instance a city going to be established at a locality. 

• And more than that, in some cases all the necessary organs 
(digestive, respiratory and intellectual) are simultaneously formed alone 
with the body ^ 
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With the increase of knowledge of the 
various sciences, through accumulation of 
facts, present and past, by research, the sociolo- 
gical jurists are gradually arriving at more 
complex solutions and rejecting the simpler 
legal theories of their predecessors. Sir Henry 
Sumner Maine, for instance, had laid down these 
general characteristics of legal evolution as 
evidenced by a comparison of ancient and 
modern law : — (i) In the domain of contracts (a) 
there has been a change from general concepts 
to special ones ; (b) the movement has been 
towards greater importance being attached to 
the inward moral essence of agreement than 
to the outward forms.(2) In human relations in 
general, the movement has been for status to 
contract. Recently R. de la Grasserie has 
summarised the evolutionary movements of 
Law in twenty-eight famous propositions, e.g., 
I. From Custom to Ordained (statutary) and 
Judge- declared Law. 2. From Oral to Written 
and to Codified Law. 3. From a Law of Nature 
to a Positive Law and a Law of Equity. 4. 
From Local to General Law. 5. From Simple to 
Complex Law. 6. From Material to Immaterial 
Law. 7. From Formal to Formless Law. 8. 
From TheocraFic to Secular Law. 9. From 
Criminal to Civil Law. 10. From Civil to Com- 
mercial and Industrial Law. ii. From Political 
to Private Law. 12. From Collective to Indivi- 
duahbticLaw. 13. From Esoteric to Popularised 
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Law. 14. from the Outward Act to the Mental 
Act as Creative of a Right. 15. From rights in 
rem to Rights in /leKsonam. 16. From a Law of 
Nominate Relations to a Law of Innominate 
Relations. 17. From Concrete to Abstract 
Rights. 18, From Immediate to Deferred Rights. 
19. From Gratuitous to Commutative and Alea- 
tory Transactions. 20. From Legal Regulation 
to Liberty of Contract. 21. From Unilateral to 
Bilateral Agreements. 22. From Family to 
Individual Rights. 23. From Ethnic to Territo- 
rial Law. 24. From Exclusion to Admission of 
Foreigners. 25. From a Law of Violent Methods 
to a Law of Peaceful Methods and of Equitable 
Aims. 26. From Oral to Written Form and the 
Return to Oral Form. 27. From Immoveable to 
Moveable Property. 28. From Reality to Fiction.' 
He hopes, in this, to have arrived at the 
sociological laws of legal evolution, by obser- 
vation and induction, which will enable us to 
foresee the future of legal evolution by the 
application and extension of these pre-de- 
termined laws. His larger accumulation of 
facts enabled him to see, what Sir Henry Maine 
failed to notice,’ that there are frequent regres- 
sions, backward evolutions, return to more 
primitive conditions ; and that the evolution of 

^ Lcb princepes Soriologiqucb du droit civil (1906) part II, ch. Xx, 
trins. Vol III, Evolution ot Law Scries, pp. 575-576. 

* Maine, however, points out one instance of such regression of the 
Roman Law of persons alter ib contact with ihe more archaic customs 
uf the barbarians. Set* Annciit Law ,Ch. V. 
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Law was not a move in a straight line ; nor is 
it true that it moves in a closed circle, for that 
would be no progress at all. He conceives that 
the movement of legal evolution is spiral, 
revolving like a screw always rising, always 
turning ; for the regressions are only apparent 
or momentary till the next forward movement is 
taken up. Spiral, or screw-like, in its general 
direction, the movement has, moreover, its 
variations of intensity ; for it is susceptible of 
accelaration, retardation, oscillation, even 
arrestment and resumption. Legal arrest- 
ments or stagnations sometimes take place after 
a span of forced activity, like the compilation 
of what is supposed to be an exhaustive Code 
or Digest, as was found after Justinian’s com- 
pilations in Roman Law, and after the French 
Civil Code. Eiegression is seen in the back- 
ward movement of oscillation ; ' but it is sure 

* Students of legal evolution will find mnch useful information 
regarding this regressive and degenerative evolution m the International 
Scientific Series, No. 79 published in 1899 by D. Appleton & Company 
New York. Some selections therefrom arc reprinted in Vol III Evolution 
of Law Series, pp. 542 et~seq. It is there pointed out (with illustrations 
drawn from the history of land tenures of different countries) that 
digeneration has always accompained evolution; the destruction of old 
institutions is involved in the formation of new institutions. In all 
transformations the change is always accompanied by an elimination of 
some parts, and, in the interests of the organism as a whole, these useless 
parts gradually degenerate. When a whole organisation begins to 
undergo retrogressive evolution and to decay, it is frequently ui the 
interests of some still higher organisation. Some of these degenerated 
organisms are preserved by a natural law from dying out altogether , 
and, as in the animal world, so in the social, living and superior organi- 
sations and civilisations drag behind them a trail of debris from dead 
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to be followed up by the next forward move- 
ment (resumption) which takes the society and 
Law back again to the point of advance from 
where the regression began and, if there is no 
second regression, further still in the forward 
course which is resumed. Grasseri supports 
his 28 points as to the general forward directions 
of legal evolution as vvell as illustrates the 
various regressions, oscillations, etc , by a large 
number of accumulated materials drawn from 
the history, past and present, of the various 
legal systems of the w^rld. 

The sociological jurists all see that the 
Law of human societies is a perpetual becom- 
ing and is not a stationery and permanent Law 
of Nature ; and they have never stopped in their 
search for finding out some law or principles 
of this irresistible change ; but each generali- 
sation has been found on later research to be 
faulty. There have been schematic represen- 
tations, made according to the principle 
supposed to have been discovered by induction, 
of legal evolution illustrating the theory of 
jural progress. The loci of legal evolution 
thus derived would, according to some, be a 


organisations and civilisations of lower and more primitive types as 
survivals. Spencer had also spoken of such survivals in Biology and 
Sociology. Degneration ordinarily takes the shape of going back to 
the more primitive stages of evolution So degeneration is retracement 
of evolution ; with this difference that the retrograded condition is 
atrophy, and does not contain the capacity to evolve which the primitive 
condition possessed 
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straight line ; and according to some others be 
an angled oi undulating line, representing 
deviations and recessions, integations and 
differentiations ; or a circle (Vico) ; or a spiral or 
helicoid line (De Greef) ascending over itself ; or 
a rising spiral whose curve broadens as it rises 
(Goethe, Picard) ; or a parabola emerging from 
the mystery of the past and disappering in the 
mystery of the future. We have just now seen 
Maine and De La Grasserie also contributing 
their theories of legal evolution. Beginning 
from Comte’s formula of social (including legall 
evolution through religious, metaphysical and 
positivist stages, we have a long series of 
formulas. But the growing collection of facts 
and figures day by day tends to'prove that these 
theories and schemes are only correct, if we 
leave out of account the heterochronisms, 
hiatuses and deviations wliich cannot properly 
be accounted for by tlie s'^liernes ; for, inspite 
of all researches, mechanical, biological, racial 
and sociological, as Picard points out ', “ The 
past of Law, as it is known to us, is to ) short ; 
the visible curve of jural forces is but a small 
fragment of the whole. Its beginningand its end 
are alike wrapped in obscurity. No positive 
projection of its entirety can be calculated. 
History (as some sceptic has wisely said) may 
be perhaps no more than a momentary deviation 


' Piard — Le Droit pur (1910) pp. 155, 157 translated by Wigmore, 
Evolution of Law Series^ Vol. iii, p. 678 
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which we mistake for a part of the normal 
line of evolution. Is Law’s path, as we see it, 
merely that of a wandering comet, or that of a 
harmonious planetary system ? Law, and the 
innumerable legal systems which go to make 
it up, abounds in accidents (as languages do) 
which deviate from logical symmetry. The 
irrational (or what seems to us ns such) plays 
a vast part in the operation of the cosmos, and 
is the most misleading of its enigmas.” 

I have spoken above about the planetary 
theory of the Law’s evolution. Taken simply, it 
may mean nothing more than this, that as the 
paths of the planetary bodies represent the 
resultant of the centrepetal and centrifugal 
forces opposing and restraining each other, so 
the evolution of Law is the resultant of the 
conflict of economic and other social forces 
operating upon the society and its individual 
members. Well, this is, in that view, a schematic 
representation of the mechanical theory of 
society and Law — one that may take its place 
along with those which I have sketched out 
above. Prof. Wigmore, however, develops it in 
a deeper sense', in course of which he points out 
that the theories like that of Maine and De- 
Grasserie are defective ; that they ignore, and do 
not explain, local variations ; and hence fail to 
represent the whole truth. They overlook the 

^ Problems of the Law’s Evolution, pub. Jany. 1^17 in Virginia Law 
Review IV, 297 reproduced in Vol. iii, Evolution of Law stries, P. 531, 
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innumerable special factors and forces which 
are not covered by their accounts but have 
nevertheless their effect on legal evolution. 

They further assume, and wrongly so, a degree 
of constancy in a specific legal institution (as 
scientists assume a constancy in the proportion 
of physical and chemical forces and elements) 
whereas no fixed tendencies in legal ideas 
have been proved to exist. They further 
assume, and again wrongly, that the formula 
of evolution is universal, i.e., applicable not 
merely generally, i.e., with respect to the main 
trunk ideas of the Law, but also to each and all 
specific branch ideas as well. Prof, Wigmore 
proposes to describe legal evolution by the 
analogy of planetary motion in space simply 
with a view to emphasise that as the heavenly 
bodies, in their perpetual motion through space, 
describe curves whicli are inconceivably com- The extreme 
plex on account of the innumerable forces thrcur^eof°^ 
acting upon them, so does the evolution of Law 
and legal ideas describe an exceedingly complex ■•eason. 
curve as it is affected in its progress by a large 
number of forces, great or small, acting in 
opposition or in harmony, some here and some 
there, in the different parts of the land, in 
different countries, and at different times. 

Simple lines and curves are therefore too inade- 
quate to represent the path of legal progress. 

You will thus find that apart from the 
voluntary element of legal evolution, which the 

57 
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Services of sociological iutists at first overlooked' under 

Sociological o j 

Jurisprudence the influence ol positivism and which still 

of the ^ ^ ^ . 

scientific more C‘'nTip]i(:atos the difficulty of solving by 
scientific iii iiiction the problem of the founda- 
tion, origin and development of Law, Sociologi- 
cal jurisprudence, from its mechanical (includ- 
ing economic), biological, and ethnological 
standpoints did not go further than partially 
tracing some, but not all, of the many hitherto 
unnoticed complex influences and forces of vari- 
ous kinds which affect the development of Law. 
They found that with increase of knowledge 
the difficulties were magnified ; and the search 
of the sciences for the ultimate truths remained 
as hopeless as ever. Sociology found out that 
struggle and conflict of forces and interests are 
at the bottom of Law and its development. It 
also acknowledged the biological or organic 
nature of Law and legal growth. Tlic nature 
of these forces was scrutinised ; the economical, 
racial, religious, constitutional or political, and 
psychological factors were studied! with care ; 
and a Jurjsprudence was built upon that 
which, after all its stupendous efforts, acknow 
ledged that the task was yet incomplete. The 
common ends and conclusions to' which these 
divergent sociological theories point, may be 
summed up in the language of Prof. Del Vecchio 

^ Prof. Small (General Sociology, P. 82 ) says While* the 
Spencerian influence was uppermost, the tendency was to regard social 
progress as a sort of mechanically determined redistribution of energy 
which thought could neither accelerate nor retard/’ 
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thus — “ They are first of all, the concept 

of the interpenetration of all social facts so that 
it is impossible, for example, to study the Law 
of a given people in a giv-^en time apart from all 
other subjective and objective conditions of its 
life. Then comes the concept of the natural 
determination of social facts so that the 
appearance and duration of an institution are 
explained in relation not so much to its ideal 
and abstract rationality as to the actual 
presence of vital forces capable of forming and 
maintaining it (we may call it the principle of 
sufficient historical reason) ; and, lastly, there 
is the conception of development or growth (to 
which everything in life is subject), which 
proves that Law has a life and must transform 
in time with the modifications of the conditions 
of existence with which it is connected.” ' 

Some of these factors and forces that 
admittedly take part m bringing about the 
evolution of Law,e.^. religion, sympathy, educa- 
tion, are decidedly psychical or conscious in 
taeir character. The early sociologists and 
sociological jurists either ignored them alto- 
gether, or treated them as mechanical or 
physiological (organic) forces on the assump- 
tion that they are more representations, in 
consciousness, of organic sub-conscious proces- 
ses going on in the body by way of biological 
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‘ Formal Bases of Law Vol, x, Legal Philosophy series, P. 56. 
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leactions against environments.' The develop- 
ments of modern physiological psychology, 
however, established a more intelligible 
scientific explanation of psychic phenomena, 
especially, of free will and voluntary action ; 
and thus thinkers and jurists devoted to the 
solution of the sociological and socio-legal 
questions, who were not quite satisfied with the 
natural and bio-organic explanations of them, 
and who had to admit the potency of the 
voluntary effort of the will in tlie making and 
development of human iiistiiutions, tried to 
secure, from this newer psyciiology, a mode of 
reconciling, to some extent, the ever unrecon- 
ciled schism between teleology and causality, 
free will and determinism, or between Law as 
found, and Law as made. The new psychologi- 
cal jurists, who may be indirectly or remotely 
affiliated to the social utilitarian school of 
Jhering, came in the wake of the schools of 
sociological jurists dealt with in this lecture ; 
and their contributions to the science of juris- 
prudence will be discussed in the nexth 

In concluding this lecture, I may usefully 
quote here the pregnant remarks of Dr. 

^ And thus> their oppobition to the philosophical and idealistic 
schools was, like that of the older empirical schools of Locke and Hume, 
open and irreconcilable. 

* The sociological jurists who have been noticed above in this 
lecture as recognising the operation of psychological factors in the evo- 
lution of Society and Law have indeed ,some affinity to the Psychological 
School referred to here , but they belong to different camps. 
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Berolzheitaer' on the salient points of the newer 
theories evolved by sociological jurisprudence. 
“ The sociological school that developed upon 
the basis of the doctrines of Comte and Spencer 
makes man primarily and distinctively a social 
being, a member of a component community. 
Its position stands in direct contrast to the in- 
dividualistic trend which attained its marked 
development in the 17th and the i8th centuries. 
For Hobbes, Rousseau and other adherents of 
Natural Law the fundamental problem was 
this : What disposes men collectively to form 
a State and subject themselves to governmental 
coercion ? The sociologists frame or rather 
answer the question from a different stand- 
point. They reply : the State is not formed 
by the combination of individuals, but at the 
outset men are naturally united in larger and 
smaller groups. Like many types among the 
higher animals, primitive men formed a 
gregarious band. It is the merit of sociology 
to have established this generally accepted 
view of prehistoric life and to have appreciated 
its significance. A further distinction of 
sociology — though this is limited to Gum- 
plowicz and his followers — relates to the manner 
in which the state presumably arose. It is held 
that the means by which the larger collective 
associations in primitive culture were main- 
tained, up to the point of their consolidation 
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^ Legal Philosophies, p. 351. 
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into a State, were those of conflict, — a struggle 
and rivalry for power. Such an antagonism 
between the two groups, as hordes, tribes, or 
the social aggregates leading to the relation 
of master and servant, forms the underlying 
situation leading to government. Such anta- 
gonism may be more or less pronounced ; the 
exploitation of the enslaved by the dominant 
class may be regulated by law, or it may be the 
result of social or economic circumstances ; at 
all events, there remains a more or less shortly 
defined dualism separating the state into strata, 
and this fact is emphasised by the sociological 
theory of the formation of the state. The 
individual is represimted as withdrawing in 
favour of the class and as completely absorbed 
by it, intellectually, socially and politically.”' 


' It will be noticed that I have ^iven to “ sociological theories 
and ‘ Sociological Jurisprudence ' a wider meaning than is given by 
many others including Dr Berolzheimer. I attach greater weight to the 
sociological ‘ tendency ' which now characterises all the schools, and, in 
my view, all the modern schools and theories are more or less sociologi- 
cal. I have sometimes called the scientific class or school of jurists 
having this tendency as belonging to the “ sociological school proper " 
as opposed to the philosophical juiists, many of whom are, in fact and 
truth as much sociological as their scientific or positivistic collea* 
gues in the field of juristic thought 



LECTURE VII. 

The Evolution of the Philosophical Theo- 
ries UNDER THE INFLUENCE OF THE 

Sociological Tendency. 

The Social Philosophical Theories and 
Schools. 

While the progress of Sociological thought 
along the line of positive philosophy vras 
remodelling the older (individualistic) Analy- 
tical and Historical Jurisprudence, the Philo- 
sophical school of jurists did not remain un- influence of 
affected by its influence ; and presently there s^oi^gy on 
appeared amongst them a marked tendency to jurisprudence, 
revise and reconstruct their theories by utilis- 
ing what they conceived to be the abiding 
contributions of Sociology to the moral and 
legal scient:es. Modern Sociology above all 
established that all social phenomena are real 
and interconnected facts of nature, i.e., of social 
life ; and they have got to be studied scientifi- 
cally, in all their historic phases and compara- 
tive aspects, with reference to all the different 
objective forces and influences of which they are 
the resultant products. It justly demonstra- 
ted the fallacy and inadequacy of the attempts 
of the Philosophical School to explain them all 
by the Euclidean method of abstract logical 
deduction from a few apriori general principles. 

The doctrine of Law of Nature scarcely ex- 
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plained, while it deprecated, what is the actual 
Law (positive law) while it elaborately philoso- 
phised on what should be the Law (the ideal 
law or natural law). The Metaphysical School 
concerned itself with the Law as it is and as it 
changes, andsought to find in the evolution- 
ary forms of Law the progressive realisation, 
according to some rigorous and logical for- 
mulae or dialectic process, of some fundamen- 
tal absolute metaphysical reality, principle or 
idea. It needed no greater effort on the part 
of the positivists to demolish this philosophy 
of evolution according to transcendental logic, 
than was required for the demolition of an 
absolute and eternal Law of Nature. 

Philosophical Jurisprudence accordingly 
turned to a more realistic line of research and 
thought, towards a more intimate study and 
explanation of the concrete and shifting facts 
of social and juridical life. That it survived the 
on-slaughts of Positivism and modern empirical 
Sociology is due to the great want or defect of 
all efforts to build up along purely empirical 
lines a complete science of phenomena which 
are not simply physical or chemical but include 
also the psychological and moral. Positivism 
cured Philosophy of its defect of neglecting 
what “ is ” i but Philosophy was required to 
cure Positivism of its defect of neglecting what 
“ should be.” For social, moral or legal rules 
are essentially not simple descriptive summa- 
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ties of existing facts but are declaratory of 
courses of conduct as are supposed to be proper 
or just. You may scientifically account for the 
present social arrangements and rules by giv- 
ing a list of geophysical, biological, ethnic, 
economical, social and other antecedent forces 
and influences which are causal ; but you cannot 
avoid a critical examination of them, as they 
are, with a view to ascertain whether they are 
just or proper. The philosophical jurists now 
devoted themselves to this question of the 
standard of right or justice with reference to 
which the existing institutions and rules must 
be tested and to the critical examination of 
the theories of Law and Justice supplied by the 
various grades and subdivisions of empirico — 
Sociological Jurisprudence as they successively 
appeared. The ultimate testing of right and 
justice by ‘Nature,’ ‘Reason’ or some such 
fundamental idea or first principle which phi- 
losophy in some form or other always upholds 
is thus set against the canons or formulas 
derived by inductive science such as, command 
of the sovereign, ‘ utility,’ ‘ social interest or 
purpose’ ; and the recrudescence of Philosophic 
Jurisprudence in these days of suprem tcy of 
Science proves that the necessity of some such 
absolute standard has not yet been removed or 
satisfied, and that the modern efforts to offer 
empirical substitutes for the same have not 
yet been thoroughly successful. 

58 
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It has been the practice to classify the 
Social — Philosophical schools into three 
groups : — (i) the Social Utilitarians headed by 
Jhering , ( 2 ) the Neo Kantians headed by Stam- 
mler, and ( j) the Neo Hegelians headed by 
Kohler and Berolzheimer. The members of 
the first group are most realistic in their ten- 
dencies ; and their superficial philosophy, which 
takes psychological and moral facts at their 
face value witliout any searching enquiry into 
their fundamental and metaphysical nature 
and foundation, makes them practically a sepa- 
rate group by themselves, standing between the 
philosophical and the positivistic Sociological 
jurists, and influencing both to approach and 
meet each other for the solution of questions 
which require scientific generalisation from 
facts of experience as well as metapliysical prin- 
ciples for tlieir correct and reasonable interpre- 
tation and appraisement. 1 have accordingly 
placed and discussed Jhering in the last lecture ; 
and we shall see how his writings inspired the 
later sociologists and sociological jurists of 
both camps t© meet each other in the plane of 
psyciiology and teleology. 1 shall accordingly 
leave the Social Utilitarians here, with this 
remark, that the doctrine of social interest, 
of which they are the leading exponents, 
is affiliated, and co-ordinated, by them to, 
and with, the older ‘individual utility’ of 
the school of Hobbes and Austin by the 
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demonstration of the sociological truth that the 
harmony of individual and social interests is 
calculated to foster both, and their antagonism 
adversely reacts to the detri ment of both ; and 
that the main object and f unction of Law is to 
secure the harmony and co-ordination of the 
two which constitutes morality. Vices are 
antisocial impulses (Shaftesbury) ; and, thougli 
prompted by self interest, disturb the individual 
well-being as well as the welfare of the com- 
munity. The philosophy of Social Utilitaria- 
nism is thus the socialised and more enlighten- 
ed form of individual utilitarianism ; and this 
is the reason why social utilitarianism has, as 
we have seen and shall see further hereafter, 
resuscitated in a modified form tlie Analytical 
theory of Law as a coercive norm instituted 
teleologically for the purpose of the perfected 
socialisation of the individuals, and by that as 
the means, for the achievement of social ends. 

The true philosophical jurists, however. Theory of 
will hardly accept this position. For, accord- 
ing to them, the ideals of justice and of morals philosophic 

^ materialistic 

(right reason), and not materialistic utility or utility canm 
teleology, are, and have been, in all stages the end o^Uw. 
controlling factors of the development of Law. 
Individual and social welfare will come in as 
necessary corollaries of right and justice ; but 
they cannot be made the primary end or object 
of Law. The object of Law is the attainment 
of the ideal right and justice, though this ideal 
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is not, as the older philosophic jurists tought, 
an absolute, abstract and permanent unchang- 
ing ideal but one that is relative to the real 
concrete situations in society and changing 
with those social situations. The Neo-Kan- 
tians thus, with a true philosophical method, 
pursued the Investigation of this relative ideal ; 
and sought to purge the Philosophy of Law of 
its merited calumny of over speculative logi- 
cality and abstraction, — to secure for it a 
greater intimacy of touch with the realities of 
life and to make it a useful guide and critic in 
all matters of juridical and legislative theoris- 
ing and their practical adaptations for the 
constantly arising new needs and problems of 
modern societies. 

Kant had in his epistemology established 
that the soul (the immaterial, immortal indes- 
tructible psychic, that is, conscious and think- 
ing, substance), the world (as a synthetic totality 
of external substance which constitutes the 
unity of all phenomena and existence behind 
them), and God (or the ultimate condition of 
the possibility of all things), are incapable of 
logical proof, and thus demolished the ration- 
alistic philosophy that preceded him. He 
however sought to base their reality on moral 
certainty and their accessibility to the practical 
reason or will ; and, in his exposition of the 
postulates of practical reason, he attached the 
greatest prominence to the moral law which, 
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according to him, is the one perfect law or rule 
— the one categorical imperative — universally 
binding on every rational will ; a rule deter 
mined not by any external or limited interest 
whatsoever but by the spontaneous command- 
ment of the one autonomous universal reason 
or will, This moral law demonstrates the free- 
dom of will ; for without such freedom its dic- 
tate “ thou shouldst ” would be unmeaning. 
The universal ideal of all right action is to act 
according to the dictates of the rational will, 
which is free, that is free from all sensuous mat- 
ter of desire ; for such action alone would be 
true to the real autonomous nature of the will. 
Turned towards concrete volitions and activi- 
ties, the moral law or ideal yields the maxims 
of positive morality and negative legality 
which, as we have seen in Lecture II, direct a 
man to behave in ways that may be universal- 
ly adopted by all. Thus in Kant’s philosophy 
felicity, utility, sensuous inclination, and all 
such material motives of human action are made 
to yield place to the autonomy or freedom of the 
rational will, as the pure, yet self-centred, ideal 
of its own volitions, which is, at the same time, 
on account of its purity, the universal ideal of 
all volitions of all individual wills. 

In summarising Kant’s contributions to 
the philosophy of Law, I had omitted to men- 
tion what was then not so much necessary for 
the elaboration of his formal theory of Law, 
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namely, his views regarding the position of 
teleology, purpose or adaptation to a given end, 
in nature and in human volitions. Naturalis- 
tic (?.e. empirical and positivistic) researches 
look only for causes of things and make up 
descriptive sciences only. They ignore or 
minimise teleology as a determining factor of 
things and events. The older rationalistic 
philosophy, however, while admitting material 
antecedents as causes, also admitted ‘ purpose,’ 
‘motive’ or ‘object,’ ‘ the end in view, ’ as a 
(final) cause, having, like the causal antecedents 
of the naturalists, also creative impelling force 
and capable of producing events, acts and 
phenomena. Kant, in his “ Critique of Judg- 
ment, ” disposes of this debatable question by 
admitting both kinds of causality in the world. 
In some cases, as in the inorganic world, a 
thing may be the result of causes wholly 
foreign to the use to which it may be put as a 
means towards a given end. The sand in the 
sea-shore may be useful for the growth of the 
pines ; but the causes which produced or created 
the sand may have been wholly unconnected 
with an> design or object of nourishing the 
pines. But in organic nature the parts of an 
organic body are so patently subservient to 
the whole as means to the end that teleology 
or design cannot be eliminated as a causal 
factor in their creation. But this' is due to the 


* i.e.i the apparent diveisity and incongruity of principles. 
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limited and conditioned character of our 
understanding. We, in order to comprehend 
things, synthesise them sometimes with their 
antecedent causes, sometimes with their future 
uses, and sometimes with their co-ordinate 
parts and wholes and bring in aid the notions 
or categories of causally or teleology for the 
purpose. “ Were there however an intuitive 
understanding which would recognize in the 
universal the particulars, in the whole the 
parts, as already co*determined such an under- 
standing without resorting to the notion of 
design (or even to the notion of causalty which 
is eager to synthesise things with their proxi- 
mate pre-existing antecedents) comprehend 
the whole of nature by reference to a single 
principle.” ' 

The Neo Kantians thus liad before them 
the task of synthesising, for the explanation 
of the evolution of Law and social pheno- 
mena, the casual factors of this evolution as 
ascertained by the new scientific (sociological 
and positivistic) investigators, and the teleolo- 
gical efforts of human volition to aid and guide 
this evolution for the furtherance of proximate 
purposes (in the shape of social interests) and 
ends paraded by the Social Utilitarians as the 
‘final’ causes of the evolution. They had 
further to reinterpret what they conceived to 
be the true philosophy of Law as laid down by 

^ See Schwegler — Philosophy, pp. 241 et s$q. 
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Kant, based on autonomous reason or will, in 
terms of modern Sociology ; and to subsume all 
the best contributions of the modern sociologi- 
cal sciences and theories under that universal 
philosophy of reason. It was necessary to 
revive the formal theory of Law and make it 
acceptable to modern conditions. 

Kant regarded the realization, by the 
of autonomous free self, of its universal free and 
autonomous nature as the final end or purpose 
of all moral endeavours. Modern science, on 
the other hand, tended to establish that the 
individual self is really the product of ante- 
cedent social forces as causes and is a chang- 
ing evolutionary entity passively swayed by 
material and objective interests and passions. 
The Neo-Kantians (H. Cohen ' b. 1842) recog- 
nized that the individual self taken singly is 
not free, but is subject to the law of causalty, 
that is, to the causal influence of his environ- 
ments affecting him objectively with plea- 
sure or pain which determine his activity ; 
but that is only the description of the self as 
it is, or rather appears to be. Moral endeavour, 
however, must presuppose an ideal, and the 
power or capacity of the will to reach it by 
rising superior to the objective influences of plea- 
sure and pain ; and true philosophy points only 
to the formal ideal of pure autonomous free 

» Harman H. Coben — Kant’s Theorie der Eftahrung quoted in 
Bernlzheimer, pp. 393 9 t seq. 
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will as the only one that serves as the common 
ideal for all individuals. Any other ideal, 
purpose, end or interest, more material and 
objective, can never serve as the common uni* 
versal ideal for all humanity. The final end 
of all Law and MDrality is a free purified huma- 
nity ».e., a community or brotherhood of auto- 
nomous beings in perfect harmony with each 
other (on account of the freedom of each from 
the bondage of objective material desires 
which alone are productive of conflict and 
discord). In the present moral status of man 
this ideal is far from being realized ; and, indee 3, 
the upward march towards the moral ideal is 
perpetual and infinite. Positive, i.e., punitive, 
Law and Government will therefore ever be 
required to frame and enforce rules, which have 
this true ideal in view, and thereby to guide 
individuals in this path of morality and pro- 
gress. You may thus see that the sociological 
conceptions, — that the individual is a social 
unit ; that he is a product of social forces and 
can realize himself only in and as a part or 
member of the social fabric ; that the apparent 
interests of the individual, if they clash with 
the interests of the community as a whole, must 
be sociologically unreal and illusory ; and hence, 
that the general form of the law, if not the 
greater and more useful part of its contents, 
must primarily have in view the common social 
interests and ends as ideals — are here accepted 

59 
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by theNeo-Kantians. They further admit that 
the moral status reached by man in different 
af<es and societies is not the same ; and the ends, 
motives, purposes and intents held up by Law 
as concrete ideals of moral endeavour must also 
vary from time to time to suit the moral capa- 
cities, tendencies aud immediate requirements 
of such ages and societies ; but all the same, 
they point out that beside the material ends 
and purposes (the immediate and relative teleo- 
logy of the present), whicli the Social Utilita- 
rians would have as the ideals of Law, there 
must be a formal, universal and ultimate ideal 
or criterion of justice, to mark, weigh, or test 
the quality (just or unjust) of every concrete 
individual legal system, principle or rule, with- 
out which the empirical or pragmatic deter- 
mination of the proper and true law would be 
hopelessly capricious and uncertain. True 
Philosophy must therefore guide, supplement 
and assist the correct formulation, appraisement 
and application of the Law by supplying the 
true ideal of justice so that the justice or lega- 
lity of the material ideals, set up by the socio- 
logists, may be conducive not simply to the 
social interests, which are uncertain or chang- 
ing, but also to the furtherance of the philo- 
sophically ascertained universal and ultimate 
goal of all individual and social life and pro- 
gress, wherein all interests and right kinds of 
justice meet. 
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The Neo-Kantians point out that this 
ultimate and philosophic test of right and 
justice, which can never be dispensed with in 
Law and Jurisprudence, has either been left 
by the Romans and the early Rationalistic 
schools) to rest on vague indefinite conceptions 
of “ good faith,” “ equity,” “ natural reason,” 
&c., based on individual feeling, or {e.g., by the 
empirical jurists) to the equally uncertain and 
erroneous ‘ balancing of interests,’ ‘ general 
utility’ (individual and social) dependent 
on pleasure and pain. The philosophical jurists, 
{e.g., Kant and his successors) had indeed 
searched out and advanced such a test on the 
basis of philosophic reason but they had pro- 
ceeded further to supply an eternal code of legal 
rules (Natural Law) for all societies and times ; 
thus confusing the form and the material con- 
tents of Law and ignoring the difference between 
ideal and relative justice. There has thus been 
either a neglect of the form (or the ideal) in 
favour of the relative and evolutionary social 
facts and situations, or the opposite. A true 
philosophy of Law must take account of both 
and seek to find the ideal through the actual 
and supply principles and tests to bring the 
latter into conformity with the former. 

Rudolf Staramler* is the leading exponent 
in France of Neo-Kantianism which was intro- 
duced in Germany by Cohen and Natrop. He 

» (b.) 1856 , his most important works --I. Wirthscraft and 
Kecht. 2 Die Lehere nou dem Rectelegen Rechte which has been 
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brings philosophical jurisprudence down from 
its abstract metaphysical htighis,detatched from 
the real and concrete relations of the world, 
and interests it in the practical work of sifting 
the element, and supplying the test, of justice in 
the positive rules of law and in their applica- 
tion for the determination of concrete questions, 
arising out of conflicting material interests, of 
everyday life. He further socialized it, not how- 
ever, as proposed by Jhering, by making the 
social welfare, that is, the welfare of all, the 
standard of individual conduct, but by substi- 
tuting a socialized from of the (Kantian) ideal 
of autonomous will as the ideal of all legal 
regulation and human conduct. Kant had 
proposed individual freedom, or autonomy in 
the highest sense, as the end or object of Law ; 
and his doctrine of maximum liberty for each 
individual was sociologically defective and 
unsound in as much as the causal and necessary 
dependence of the individual on the society 
was not sufficiently taken into account. Kant 
proceeds from the individual to the universal : 
he reaches the ideal of universal freedom for 
all by integrating the freedom of each indivi- 
dual at which he primarily aims. F ichte in 
fact lays greater stress than Kant on the 
indispensibility of a free community of men 
for the fruition or realization of individual 


translated into English as Vol. VIII of the Legal philosophy Series and 3 
Theorie der Rechts usaen cheft recently published in 191 1. 
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freedom, and in this he comes closer to Stammler 
than Kant. But Fichte also was an indivi- 
dualist. In his legal philosophy, as in Kant’s, 
the community becomes free because each 
individual therein attains maximum of free- 
dom. Stammler, imbibing a true sociological 
spirit, puts the community and its perfect 
autonomy in the foreground as the ideal of 
law and morals, and deduces his maxims of 
justice directly from this socialised ideal of 
communal equality and freedom. A law would 
therefore, according to this Neo-Kantian 
doctrine of freedom, be tested not by the 
question whether it restrains individual free- 
dom, for it must do so in some shape or other, 
but whether it is calculated to further the 
realization of a free and autonomous commu- 
nity as a whole. The justification of legal 
regulation and co-ercion, according to Kant, 
was the provision (by delimitation of the res- 
pective spheres of free activity of each) of a 
field of free activity for the individual without 
external interference ; but according to Stamm- 
ler the j ustification lies in its usefulness and 
necessity as a means to the establishment of 
(social) order in the social life of man provided 
such order is calculated to secure mutual 
co-operation and good wi 11 by which alone the 
final self -con t ained end of social life in a 
community of equal and free agents may be 
attained. Neo-Kantianism thus becomes the 
sociological version of Kantianism ; the end 
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in itself, the final goal of Law and Justice, is the 
realization of the autonomous self (Kantia- 
nism) ; but this self is not individual but social 
(Neo Kantianism!. The individual self and 
its interests, including its freedom or auto- 
nomy (or to put it in other words, its freedom 
to pursue its own interests), are subsidiary 
ideals in so far as they subserve and foster the 
social or communial interests, the comraunial 
freedom and equality (fellowship). The former 
must not he arbitrarily subjected to res- 
traint or co-ercion ; nor sliould the individual 
be arbitrarily deprived of, or excluded from, the 
common advantages of social life. Such 
restraint or exclusion, by Law, can only be 
justified by the superior necessity of furthering 
the causes of the great social ideal. But under 
no circumstances must the new law, by its 
co-ercion or restraint, tend to create a general 
inequality of the members and disturb the 
fellowship of individuals in the community ; 
for that would be going directly against the 
social ideal by which alone Law must finally 
be tested and justified. Law must in every 
case be such that it binds all members in 
common fellowship and equality, the sovereign 
and the subject, the ruler and the ruled, the 
obligor and the obliged, by a common rule 
of conduct ; for otherwise it becomes arbitrary. 
It must tend equally to induce a general. ' 


* Wirthscraft li Recht, pp. 263 et sq. 
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respect of the members for the inviolability of 
individual freedom as also a general tendency 
and ' readiness to cohere and participate in the 
common social burdens as well as the social 
profits and advantages ; for these two are 
the principal elements that contribute to social 
fellowship and autonomy. We have thus the 
four cardinal principles or tests of justice in 
Law : — 

1. One will must not be arbitrarily co- 
erced or interfered with by another in society. 

2. No one is to be arbitrarily excluded 
from the common advantages, {i.e., of social 
life). 

3. Every legal demand can exist only in 
the sense that the person obliged can also exist 
as a fellow creature. 

4 Every power of control conferred 
by Law can be justified only in this sense 
that the individual subject thereto can yet 
exist as a fellow creature, or in other words, 
under no circumstances should a legal ad- 
vantage, right or claim, or legal authority, 
or power of control as superior, be allowed to 
confer such a position of privilege or vantage 
on the favoured party, as against the obligee 
or inferior, as to create or recognize a per- 
manent and real inequality between the two 
wholly inconsistent with the social ideal of 
autonomous fellowship. 


The four 
tests or prin- 
ciples of 
justice. 


^ Lepre Vou, dem richtegen. Rechte, pp. 208 — 211, 
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Stammler sets the realization of the ideal 
social life as the supreme problem and end of 
justice through Law. Law is only one of the 
agencies for the realization of the ideal. The 
true character of justice, which is the object 
and test of Law and through which the social 
ideal is sought to be established by Law, is to 
be determined by the philosophi cal study of this 
ideal and not by the empirical historical ex- 
amination of, and inductions from, the actual 
material phases of Law as conditioned by the 
different societies in which it is manifested 
as legal rules ; for such induction would yield 
only the causal material antecedents of legal 
phenomena and not their teleology on which 
alone the true character of justice can be 
philosophically investigated. ' Sociology 
cannot be assimilated to the natural sciences ; 
nor Law and society to physical laws of nature 
and mere physical gregariousness. The dis- 
tinctive characteristic of the former lies in the 
artificial and voluntary regulation of social 
life by laws made with a purpose, i.e., in its 
teleology. Law and its essential element of 
justice must therefore be looked at from the 
point of view of its ideal and object (that is, 
philosophically), and not for that of its origin 
or causes. Stammler agrees with Jhering in 
regarding Law as a means to an end ; but 
Jhering was unphilosophical in regarding 


i This point is made clearer by Del Veccho, See Lee. VIII. 
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teleology is a phase of causality and in 
ascribing to the ideal, or end in view, a causal 
or creative force. Law develops through phases 
under the influence of material social causes 
and conditions ; and tliese conditions more or 
less impose limitations on the ideal autonomous 
nature of man, and along with it, limitations 
on the Law’s capacity to reflect and realize the 
justice which is to subsist in that ideal social 
life. Philosophy of Law has therefore the The true 
task of laying down not the perfect Natural L^ai'phiio- 
Law as it is to subsist in the ideal society that 
is never actually realized, for that would be 
wholly fruitless, but of finding the true tests 
by which the element of justice in existing 
laws can be ascertained in their concrete appli- 
cations amidst the varying conditions and 
limitations of actual social life. iVIan in society 
is not actually autonomous but aspires to 
autonomy as the ideal Nor is man perfectly 
socialized so as to voluntarily participate in 
all social ends and social duties. He is swayed 
by external obiective interests and passions 
which enslave him, introduce conflict in society, 
and prev^ent the realization of the ideal. 

Concrete laws in each society can not ignore 
the conditions and limitations, which are diffe- 
rent in each, and must adapt themselves to 
them ; and at the same time they, by 
a slow process, should seek teleologically 
to bring about, by compulsory regulation 

6o 
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of external conduct, a higher life of auto- 
nomy and socialisation. When this ten- 
dency is noticed in Law and in its applica- 
tion, it is just so far as the particular society 
is concerned ; so justice in Law is relative to 
each society and its material conditions and 
needs. Philosophy of Law has therefore to 
deal with Law of Nature with a variable con- 
tent — i e., not merely with the permanent and 
abstract forms of justice and law, but with 
reference to the variable (Contents and mate- 
rials to which Law and its concrete adminis- 
tration must be adapted so as to yield the best 
possible relative justice, under the circum- 
stances, furthering autonomy and fellowship of 
the members in each society. 

Prof. Roscoe Pound thus summarises the 
services of the Neo-Kantian School, as repre- 
sented by Stainmler, to the cause of sociological 
jurisprudence' : — 

(i) Like Jhering he gives us faith in 
the “ efficacy of effort, ” as Ward 
' happily puts it, ’ and furnishes 
a philosophical foundation for the 
conscious endeavour to promote 
social justice in which the sociolo- 
gists rightly demand that the 
science of law as well as the science 
of legislation should co-operate. 


‘ Har. 2 ^ L. Rev. 154. 2 . Applied Sociology^ Ch. U* 
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(2) He puts a social philosophy of law 

in place of the individualistic 
philosophy theretofore dominant 
and formulates a legal theory of 
social justice. 

(3) He adds a theory of just decision 
of causes to the theory of making 
just rules and thus raises the im- 
portant problem of the application 
of legal rules. 

I may add that the proper appreciation of 
this last item of service rendered by Stammler 
is necessary for a true estimate of the value of 
Neo-Kantianism in the history of legal science. 
Justice of a thing, as now pointed out by 
Stammler, is to be found in its adaptation to 
the cause of the ideal of social autonomy. If 
it is a rule of law, its justice will depend on 
its being calculated, if generally applied for 
the regulation of human conduct, to introduce 
a social order in which tlie individuals will be 
more autonomous as well as more socialized. 
If it is a concrete decision in a particular case, 
the same test must be applied, namely, whether, 
in view of the particular circumstances and 
conditions affecting the parties, the situation 
in which the parties are placed after the 
decision is more adapted to promote the ideal. 
It is clear therefore that ‘ Law of Nature,' 
attuned to justice, has a variable content, which 
is variable not only for different societies but 
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for different parties and circumstances in 
the same society ; and a rule of law may work 
out justice as well as injustice when admini- 
stered mechanically and without necessary 
adaptations in view of the particular condi- 
tions of each case. .Justice is therefore for 
the first time prominently placed higlier than 
Law as the end which Law must always liave 
in view ; and the science of Jurisprudence is 
made to change its angle of vision and strike 
out more for justice through Law than for 
Law itself. Stammler substituted for Kant’s 
formal theory of Law a forma! theory of test- 
ing the element of justice in positive laws and 
in their particular applications ; a theory of 
what is just in Law and its administration 
relatively to the present material conditions 
of social life ; a theory of legal justice which 
is growing with the growth and amelioration 
of social conditions ; i.c. A Naturallaw with 
growing or variable content instead of a theory 
of Natural law which is eternally just. 

Prof. Saleilles took up and further deve- 
loped, in recent times, the line of thought 
introduced by Stammler and clearly explained 
that the measure of justice to be reached and 
realized by Law at each era and locality is 
variable. For the justice to be reached is not 
one ideal and absolute just ice but social justice 
in conjunction with social order ; and the 
measure of that justice varies, first, with the 
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requirements of the particular facts and cir- 
cumstances obtaining at each age and in each 
society, and, next, with the ideas and concep- 
tions prevalent in the society at the time 
regarding t he nature of the justice that should 
prevail ; so that the claims of the various 
opposing and conflicting forces and interests 
may be suitably adjusted in view of their 
proportionate magnitude and importance. I 
quote here his own words translated into 
English. 

“ What does not change is the fact that 
there is a justice to be realized here below, the 
sentiment that we owe to all respect for their 
right according to the measure of social justice 
and social order. But wliai sh all be this 
measure, what shall be this justice, what shall 
be this sojial order ? Nj one can say apriori. 
All these questions depend upon certain social 
facts with which the law comes in contact. 
These facts change, evolve and are transformed. 
But that depends also upon the conception one 
posseses as to justice, as to authority and 
liberty, as to the right of the communitv and 
the right of individuals, as to the proportion 
to be established in the incessent strife between 
these opposing forces ; and this proportion 
varies and alternates. According to the dis- 
order caused by the preponderance of one force 
or another, the factors may need to be reversed. 
Our conception of the social order is thereby 
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changed and a counter blow dealt to our idea 
of social justice* ”, 

niM^**^*''* Neo- Hegelianism, at it has been presented 

by its most authoritative exponent,* takes 
it stand on the Hegelian foundation of historic 
evolution, as Neo-Kantianism affiliates itself 
to Kant’s formal theory which preaches the 
ideal of the formal independence of the uni- 
versal ego, emancipated in moral law from its 
bondage of material motives. The end of 
evolution, according to Hegel was the self- 
realization of the Absolute by the complete 

itscompari- synthetic unification of the Ego and the Non- 

Kantianism. Ego. Being more realistic than Kantianism, 
the philosophy of Hegelianism identified the 
Ego and the Non-Ego as the dialectic oppo- 
sites subsumed under and within the constitu- 
tion of the higher synthetic identity of the 
absolute, in which the Ego, by mastering the 
opposition of the Non -Ego, stands self-realized 
as the more perfected Ego. Kantianism regards 
the Non-Ego as unattainable by the under- 
standing and proposes to master it by the 
bringing out or realization of the innate 
freedom of the practical Ego (will) from the 
bondage or resistance of the Non-Ego. Kantia- 
nism proposes to reject the Non-Ego, disregard 
its influence ; and presents before the visage of 


^ ** Lfickle hittorique et droit natural.” (Pub. 1902) I, pp. 80) 98. 

• Kohler— see his Philosophy of Law translated in Vol. xii, of tha 
Legal Philosophy series. 
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man the ideal of a moral autonomy in which 
the Non- Ego will stand annihilated by the 
supreme contempt of the Ego rising magni- 
ficiently superior to it and brilliant in its 
self-centred effulgence. The Non -Ego is to be 
subjugated by the Ego ceasing to desire for it, 
that is, by self-purification. Autonomy is the 
result of ceasing to allow the Ego to be influen- 
ced by the material desires. This is the 
idealistic formal philosophy to which Hegel 
opposed his realistic philosophy of identity. 
The Neo-Hegelians interpreted the Hegelian 
philosophy by their philosophy of culture 
(Kultur). Ego and Non -Ego are both real, and 
both form mutually co-ordinate and interact- 
ing parts of the absolute totality ; and evolution 
consists in the greater control and mastery ac- 
quired by the Ego over the Non-Ego or Nature 
which is llie essence of culture. Evolution is 
thus the progress of culture. Not by ceasing to 
desire material pleasures and things but by 
acquiring perfect mastery and control over 
them must the goal of human endeavour be 
attained. Neo-Kantiariism and Neo- Hegelia- 
nism alike admit the efficacy of effort ; but they 
differ in the matter of its direction. The former 
would direct this effort towards the freedom of 
the Ego from the bondage of matter by annihi- 
lating all interests except that of pure autonomy 
of self as pointed out by the moral law — the 
universal law of reason (for no other law can 
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be universal for all rational beings). The latter 
(less philosophically, I should venture to affirm) 
would turn this effort towards the complete mas- 
tery and control of nature (culture) to coerce 
it to the uses of the Ego. The self-realization 
of this ego, according to Neo- Hegelianism, is 
brought about by its having external nature 
completely under control, so that it may 
be made to yield whatever the Ego commands. 
It consists not in annihilation of external desire, 
but in its unlimited expansion with power 
which carries certainty of its plenary fulfil- 
ment. 

Hegel had a safer, though less accurate, 
philosophy in so far as he put this evolution 
into the staright jacket of the dialectic process. 
Evolution, according to him, must follow the 
natural, and also the logical, process of a 
gradual, slow, regular, ever rising synthesis. 
This greatly went against the “ efficacy of 
effort ” and failed to explain the retrogressions, 
anomalies and erratic movements of actual 
historic prpgress in the different societies of the 
world. Neo- Hegelianism would be still more, 
accurate and realistic than Hegel ; it would 
take historic evolution as a logical as well as an 
illogical process, and the progress of culture as 
more dependent and amenable to conscious 
effort. It would attach greater weight and 
importance to the human will than Hegel had 
done. It sides with Schopenhaur, and his more 
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modern prototype Neitzche in their recogni- 
tion of the autonomy and supremacy of the 
will over the understanding — over thought or 
its logic — and thus explains that the interven- 
tion of the human will may and does cause 
de(le:tions from wli it would otherwise have 
possibly been the logical course of natural evo- 
lution in the universal history of man and 
the world. I said Kohler’s legal philosophy is 
inferior to Stammler’s because desire for the 
material things and pleasures itself is a form 
(though probably finer but not less potent) 
of bondage of the will (Ego) in spite of 
its control over nature acquired by the progress 
of culture. The superman is not free if he 
cannot do without the material things, and 
must always desire for them, although he can 
always procure them ; and as long as this 
necessity or bondage continues, there will ever 
remain the chance of competition and struggle 
of individuals and societies for the material 
gjodsof life — of disturbance, distrust, pain and 
misery — amongst supermen as among men. 
With the progress of ‘ Kulture ’ (without 
any pliilosophy of moral law to guide 
it), such disturbances, struggle and misery 
will only be accentuated and magnified 

^ Neitzche, however, draws ethical conclusions which are the very 
opposite of Schopenhaur’s ‘Nirvana.’ ‘Supremacy of will’ leads to 
opposite paths and conclusions under the direction of different or op- 
posite ideals. Reason which determines the correct ideal must therefore 
be fifiven supremacy along with the Will in true philosophy. 
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as has been so sadly demonstrated by 
the recent European war. The philoso- 
phy of Neitzche and Kohler must be co- 
ordinated with that of Stammler — there must 
be a (complementary synthesis of the two— to 
lead to an evolutionary philosophy of History 
and of Law whidi will not only offer an 
accurate and realistic explanation of the world 
as it is blit a philosophically sound theory of 
the ultimate ideal of the cosmic process of 
evolution. Neo- Hegelianism holds out a per- 
fect philosophy of what is, but is defective with 
regard to the ideal. Neo- Kantianism holding, 
after Kant, the inaccessibility of the real 
nature of the Non-Ego to human mind, directs 
itself more pointedly to the philosophy of the 
ideal of practical reason wherein it exc'els. 
Both are sociological and evolutionary philo 
Sophies and they supply each other’s deh^i ts. 

Neo-Kantianism and Neo-Hegelianism 
thus constitute the two forms of evolutionary 
pantheism ix realistic idealism in legal 
philosophy, with idealism preponderating 
in the former and realism in the latter. 
Kohler’s support of Heglian realism in refuta- 
tion of Kant’s theorv of knowledge ' (the 
inaccessibility of the the thing in itself to 
the understanding or ‘ pure reason ’ of man). 


^ See Sec. II, Philosophy of Law, pp. \2 et seq. Philosophy of 
Law Senes, Vol XII, 
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rests on the doctrine of identity — the necessary 
correspondence of the subject and the object as 
parts of a cosmic whole. To me as the subject, 
the external world, including the other Egos, 
is, Nature, or object. That the two (subject 
and object) act and react on each other is 
proved by the experiences of all Egos. The 
experiences are made up of the contribu- 
tions of both ; and it is certainly impossible 
to declare what the things of external nature 
wo uld be like if there were no mind to percieve 
them. But as they appear to the precipient 
mind there must be in their essence something 
which somehow corresponds to the impressions 
they produce : for otherwise it is impossible to 
account either for the variety of these impres- 
sions caused by different things on the same 
mind, or for the general uniformity with which 
(after due allowanc e being made for individual 
idiosyncracies of the subjects) the same object 
produces its impressions on different minds. 
The world as it appears, or would appear to 
the subject, is all that we need know of it for 
practical purposes, because it carries with it, 
this certainty that the effect produced by it 
on us corresponds to its inner nature and is 
connected with it by a chain of causality. 
Space and time are therefore not merely apriori 
emanations exclusively of own minds (as held 
by Kant) but they correspond to somethings ex- 
isting in external nature whicii affect our mind 
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and are interpreted by it as notions of space 
and time. Metaphysical essences of things 
may be different from our preceptions of them ; 
but they must somehow correspond to the 
impessions they produce on us, for we ourselves 
are but parts of the whole consisting of the 
several Egos and Non-Egos mutually ad- 
justed to each other by some metaphysical 
union and correspondence which is expressed 
in the correspondence of the impressions pro- 
duced by their contact in the sensible world. 
The difference between the subject and object 
is only relative and momentary, tliat is, only 
for the time one Ego has abstracted and set itself 
in isolation from the whole for contemplating 
the rest. In accordance with Thomas Cam- 
panella he brusquely disposes of the epistemo- 
logical doubt of Kant about the thing in 
itself being beyond the reach of pure reason, 
affirming a correspondence between our con- 
ciousness and the world process as parts of 
one and the same unity, that is, the unity of 
the universe.' 

This is the critical realism of Hegel wonder- 
fully well expressed by Kohler ; who also 
accepts the Hegelian philosophy of evolution 
that every change is a becoming in which the 
newly born things and ideas spring out and 
carry forward to higher developments the 
essential elements and truths contained in and 

I Sec Duarte or Kohler. Kohler's Philosophy— p. 338. 
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left by the decayed and disappeared forms. He 
denies however that the development of world 
history is always logical, always proceeding 
forward “ in three part time ” (being, non-being, 
and becoming) as Hegel c^mceived it. In the 
world of external objects as also that of thought 
we often find illogical and unrhymed changes — 
changes manifold and ramified — which cannot 
be always reduced to the logical Hegelian 
formula of unobstructed and constant growth.' 
Kohler accordingly here parts company with 
Hegel (hence his Neo-Heglianism) and advises 
the method of induction, advocated by positive 
philosophy, based on universal history studied 
in all it details. His kinship with the em- 
pirical sociological school is accordingly even 
closer than Stammler’s. His philosophy how- 
ever saves him from fatalism as well as from 
absolute nescience. Standing on the firm 
Hegelian bed-rock of the self-realising abso- 
lute, he assumes the certainty of advance or 
progress in the long run (Hegelianism) al- 
though his realism and profound historical 


* It is a very interesting and instructive to observe that Savigny 
and Hegel were both exponents of regular slow, peaceful evolution; 
here contemporary views of Historical and Philosophical schools agree. 
Later on the Sociological schools (descendants of the Historical Schools) 
and the Nco-Hegelians (descendants of the Philosophical Schools)— con- 
temporaries again — both agree with each other in opposition to their 
respective predecessors; that legal evolution is not logical nor peaceful 
and regular but mainly illogical, and the result of conflict. Both Savigny 
Hegel discounted the efficacy of individnal effort ; but both Jhering and 
Kohler attached great weight to the individual will. 
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mindedness keeps him well m touch with the 
dismal truth that the lines of progress as found 
in history have been not straight lines but 
“curves of affecting tragic diversity.” He 
partially accepted the pessimistic truth enun- 
ciated by Schopenliaur, that blind will has 
considerably determined the path of world 
movement, and by Nietzsche, that more un- 
reason than reason ruled the world (Neo- 
Hegelianism). Thus Neo- Hegelianism, which 
recognizes the necessity of founding truths and 
laws of legal evolution on facts of history 
studied in detail and generalised by induction 
instead of on mere deduction from philosophi- 
cal formulas, constitutes an amalgam of com- 
parative histoncism in Jurisprudence in its 
broadest aspect (inculcating inductive and 
comparative studies in x\nthropology, Ethno- 
logy, Linguistics, History and all other depart- 
ments of sociological studies advocated by 
the positivists as detailed tlie last lecture) and 
the Hegelian metaphysics of the evolution 
of the absolute. While the metaphysics of 
evolution is utilised for the necessary and 
useful function of supplying the outer circuit 
line for testing and adjusting the material 
facts and truths of induction, the empirii'al 
survey and research laboriously carried on 
plot by plot into the fields of comparative 
history, law, anthropology, and ethnology 
constitutes the real and substantial foundation 
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for the truths and generalisations by which the 
inner details of the map of legal philosophy 
and the science of Jurisprudence must be 
filled up. This is Neo- Hegelianism which 
supplies empty formal philosophy with the 
concrete facts of history, and corrects and tests 
and consolidates the truths of history by the 
light of the ultimate generalisations of the 
highest metaphysics and philosophy. 

What in Hegel was expressed as the deve- The develop- 
lopment of the Idea (absolute) becomes in Neo- tur^ 
Hegelianism tlie development of culture. The 
ideal of the evolution of human society is the 
attainment of the acme of culture. “ It is the 
mighty aim ”, says Kohler, “ toward which we 
strive, the culture of knowledge on the one 
hand and that of new production and new 
activity 011 the other, which again is divided 
into aestlietic culture and the culture that 
controls nature. To know everything, to be 
able to do everything, and thus to master 
nature, that is the final aim of the develop- 
ment of culture and to have grasped this 
is the characteristic feature of Neo-Hege- 
lianism ' .” I have already criticised this 
ideal of ‘ culture,’ in the sense of Kohler, * as 

^ Elsewhere he defines it thus — “The essence of culture in the 
sense of philosophy of law is the greatest possible development of 
human control over nature.” See Philosophy of Law, (Vol. XXI, Leg. 

Ph. senes, p. 329 note;. 

* See his definition of culture as the development of the powers 
residing in man to a form expressing the destiny of man. ‘ Moderne 
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the philosophical basis and test of Law. But 
however faulty it may be as the ultimate goal 
of human life and Law and the final test 
of justice and right, it is certainly in its progre- 
sive development the most important factor in 
determining the form and contents of the Law 
of each society at every stage of its history. 
Undoubtedly Law is the product of the 
culture in the broad sense of everything that 
constitutes the civilisation of a people in the 
past and its changes and developments are 
occasioned by attempts to adjust the Law to 
the evolved culture of the present, fashion it 
so as to express more adequately the growing 
demands of culture. For ‘ culture ’ is a sym- 
bolic term used in the literature of Neo- 
Hegelianism to signify all the knowledge, 
powers, material and intellectual, and the other 
capacities and possessions of a society as a 
whole by which it adapts itself to the condi- 
tions of life. The present culture of a society 
is a historic product of the various factors 
which have operated on the soul and spirit of 
the people.' The course of culture is condition- 


Recht’s Probleme.’ ‘ It is a social and not an individual possession.’ See 
Prof. Small’s (General Sociology, pp. 58-69 ) critical analysis of this ideal 
of Kohler quoted in Roscoe Pound’s Scope and Purposes of Sociological 
Jurisprudence 25 Har. L. R., p. 157. 

‘ Philosophy of Law— Vol. 'XII (Leg-Ph-Series\ p. 36. Here 
Kohler reminds us of Puchta and the Historical school to which Neo- 
Hegelianism is affiliated in its material and histone side as much as to 
Hegal in its philosophic side. 
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ed mainly by the peculiar inherited racial 
qualities and talents as well as prejudices and 
twists and also by the surrounding local, 
climatic and vocational environments and the 
main and far-reaching events, for example, in 
the shape of foreign conquest, ‘ in the historic 
life of the people. It is conditioned not only 
by the main current of psychic disposition 
resulting, as above, from the permanent historic 
causes but also by its comparatively tem- 
porary moods or periods of excitement as in 
the case of individuals, such as religious 
fanaticism, emotional feelings, altruistic reac- 
tions after a period of pronounced egoism, 
and occasional spells of critical distrust for, 
and disinclination to abide by, the customs and 
authority of the past and craving for enlight- 
ment. There are besides pathological condi- 
tions of decay and disease — causing necessary 
aberrations in tiie development of culture, 
when the people pass through a crisis along 
lines of confusion and crass senselessness 
directly opposed to evolution and progress of 
culture. All these influences are causes of 
legal development and cast their reflection in 
the evolutionary history of Law ; for Law and 
the psychic life of a people are intimately bound 
up with each other and the former must be 


' P. 43 of Vo). XII, Leg Ph. series, 
« P36ofVol. XII 
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read always in the light of folk soul and folk 
psychology. ' 

Kohler draws two important conclusions 
from the above well established and indisputa- 
ble facts of history: — (i) That Jurisprudence 
and Philosophy of Law must be based on the 
history of the culture of a people, which 
comprises the whole social history embracing 
amongst others its anthropological, racial or 
ethnological, economic as well as its psychic 
and religious history, and is not limited, as the 
Analytic school would take it, to its political 
history. (2) That the importance of the influence 
of the psychic element in this history on the 
development of culture, and hence of Law, indi- 
cates that the social history of a people is not 
a fatalistic movement, but ('an be consciously 
and intelligentlv sought to be moulded and 
directed along the right lines, by Law, in order 
to conserve the best elements of past culture, 
cast out its retarding and deleterious products, 
and to lead it to higher phases. This is 
the duty or function ol supermen who, 
with superior insight into the necessities of 
cultural progress in advance of the masses, 
detect the flaws, pathological regressions and 
other impediments and hasten the nitural 
evolution of culture by proper legal and 
administrative measures enforced by compul- 
sion or force as much as is necessary. The 


Cf. Puchta. 
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cultural necessities are found by the superman 
and laws are made to meet them. Compulsion 
and force of Law are thus justified as also the 
State which uses them for the promotion of 
culture. The highest conclusions of the 
Historical theory are thus accepted, while its 
doctrine of futility of conscious change 
is rejected; and at the same time the 
claim of the Analytical school that Law can be 
moulded and shaped at the sweet will of the 
sovereign is demonstrated to be false bj' Law 
being proved, as the expression of the cultural 
history of the people, to be dependent on its 
material and psychic conditions. The philo- 
sophy of Law is to be reconstructed on the 
recognition of the fact that Law and its develop- 
ment is not wholly rational or logical ; it must 
admit and explain the illogical and unnatural 
and erratic phases of the social and legal 
history of man, and explain this by universal 
history of the broadest and most detailed type ; 
and besides gauge, and attach due credit to, 
individual and racial psychology and recognise 
the efficacy of effort in the shaping and develop- 
ment of culture through that cf the law. 

Dr. Berolzheiraer also is a Neo-Hegelian 
and an advocate of the Hegelian “ Culture 
Staat” like Kohler, but his sentiments are more 
conservative than Kohler’s. He deprecates 
Kohler’s view of legal and economic institu- 
tions as constantly shifting, “ as lacking all 
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points of arrest which deprives his philosophy 
of practical application”'. This is due, Dr. 
Berolzheiraer thinks, to Kohler placing too much 
reliance and emphasis on legal ethno logy 
and universal history and giving too much 
prominence to the shifting manifestations of 
cultural forces. The function of the human 
will in moulding this evolution, Dr. Berolzhei- 
mer thinks, is no doubt recognized, but 
Kohler’s recognition of it is inadequate ; for 
the cultural forces behind evolution become, 
through the interference and interpenetration 
of the human will, more artificial than natural 
forces, and a fuller appreciati on of this would 
incline one to adopt a more practi :al attitude 
of encouraging active efforts towards ameliora- 
tion of the Law than Kohler’s whose teleology 
is rather quietistic than assertive. ■’ Apparently 
Dr. Berolzheimer would like to strengthen, even 
more than Kohler, the position of the State, 
the legislator, and the Law and justify obedi- 
ence to them as they are, for the sake of their 
practical efficiency and stability, by discourag- 
ing their constant criticism by reference to the 

^ World's legal philosophies, p. 427, 

* See Kocourek’s estimate of the difference between Kohler and 
Berolzheimer at p xix of voh xn of Legal Philosophy series — “ For him 
(Berolzheimer) Philosophy of Law is not merely an explanation of 
cultural phenomena —the possession of enlightened minds, the Ideolo- 
gical counterpart which reflects but does not participate in the infinite 
multiplicity and variability of lite " (as Kohler seems to take itj-'but is 
a tangible objective and effective instrument which may be applied to 
the problems of society. 
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philosophical test of culture. Dr. Berolzheiiner 
is Kohler with a double dose of Wolff and 
Neitzche superadded, which accentuates his 
Germanic support of “ powers that be.” 

German Neo- Hegelianism has also found 
many adherents in Italy, notably Croce ; and all 
Neo- Hegelians are agreed on its two fundamen- 
tal ideas of pantheism and evolution, and the 
substitution of generalisation from facts in place 
of deductive reasoning or dialectics for the as- 
certainment of the actual stages of the evolu- 
tionary path in the history of societies and laws. 
Nevertheless the evolution of the Neo- Hegelians 
is not that ol Darwin ; lor it is a rational 
process and not simply fortuitous, or even 
mechanical or positivistic. Though not un- 
folding with a logical necessity along 
universally determinate lines it is yet governed 
by a transcedental reality or principle which 
supplies a moral unity to the changing pheno- 
mena of evolution— a permanent energy and 
an eternal life as the common back ground 
actively directing the motion of the particulars 
and giving tliein a aieaning or purpose. 
Evolution is thus a rational process guided by 
a sort of unconscious intelligence (and not by 
a mental process like our own as attributed to 
Divinity by the scholastics). The rationality 
and regularity of the process is perceived and 
valued only by taking account of long periods 
of universal history and by eliminating the 


Neo-Hegeha- 
nism vs>. Da- 
wanism. 



Modern ten- 
dency of legal 
philosophy, 


Philosophy 
and History 
must go to- 
gether. 


496 MODERN TENDENCY, [Lbcture VII. 

variety of illogical and regressive pathological 
elements which often and from time to time 
temporarily appear to disturb the main cur- 
rent. Their appearance only makes the cause 
of evolution more complex and variable, renders 
scientific and historic study of particulars 
necessary, but can not shake the sturdy 
optimism of Neo-Hegelian philosophy, for 
ultimately reason always conquers. 

You must have by this time not failed to 
observe how Neo-Kantianism and Neo-Hege- 
lianism form progressive phases of transcenden- 
talism and idealism descending towards 
realism, of rationalism to wards empiricism, 
of philosophy and deduction towards history 
and scientific induction, of abstr act apriori 
thought towards concrete ex- poster iori facts, 
and of immutable and universal reality towards 
changing and evolutionary particulars. Philo- 
sophy without giving up the claim, as its birth 
right, to the fundamental trutlis of existence 
now seeks to find tlieir corr )b oration and 
fulfilment in and through the clirnging details 
of experience ; its former tendency towards 
proud isolation has now happily given way to 
the broader synthetic view of things which 
looks upon the fundamental essences and their 
particular products or manifestations as in- 
despensable complements for the appreciation 
of the reality that comprises batli. Philosopliy 
and History have come to shake hands and 
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combine with each other ; for the truth is recog- 
nised that equally as philosophy has got to 
support itself by the facts of history, the 
latter must be read and interpreted in the 
light of philosophy in order that they may 
have an intelligible meaning and coherence. 

But even here, even in the readiness of the 
sociological and social philosophical schools 
(in their latest developments), with greater 
catholicity than was ever evinced in the in- 
dividualistic eras, to recognize the value and 
importance of each other’s services, there was 
yet a perceptible, though much attenuated, 
element, touch, or spirit of mutual exclusion or 
isolation in as much as the sociological school 
proper (the empirical sociological schools of 
all sliades discussed in the last lecture) assumed 
that the real essence and substantial part of 
Jurisprudence must rest on generalisations from 
facts gathered by research into present and 
historical forms of life, society and laws, 
and that true and valid philosophy only 
demanded that the generalisations of the 
sciences should attain the maximum degree of 
finality an 1 universality. With them Philo- Philosophy 
Sophy was only the science of sciences and stood*^by th« 
consisted of the ultimate generalisations of the positivists, 
sciences, unified under the final inductive 
generalisation of them all and reduced to one 
universal all embracing principle. There was 
the conviction still persisting tliat the psychic 
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phenomena and forces were derivatives of the 
physical; and the conscious and voluntary 
effort and progre-'sof man, however apparently 
distinguishable from the natural evolutionary 
forces and their reactions, was really of the same 
type as the latter ; their adaptations were 
different not in kind but in degree ; psychic 
and social forces and adaptations were only 
more efficient, and their accompanying cons- 
ciousness and intelligence (like the appearance 
of light when the heat is sufficiently increased) 
indicated only the high degree of the efficiency 
attained. Physical, biological, and psycholo- 
gical forces were all treated as branches of the 
natural forces, and though the biological 
Physical and fo^ces had come to be treated as a different, 
psychic advanced and special tvpe of natural force, 
the psychological was supposed to be only 
a heightened form of the biological. The 
advance of the scientific schools over their 
predecessors consisted in their coming to 
recognise the great fact of evolution in nature 
and the special character of the evolutionary 
forces behind it It was the advance of the 
conception of life and society from the 
mechanical to the biological, from the static 
to the dynamic, view ; — the recognition of 
an active, assertive, and creative principle 
subsisting within the living body “ willing ” 
to live by controlling the opposing forces of 
nature ; whereas formerly it was regarded as a 
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mere product of mechanical forces operating 
on a particularly well adjusted instrument 
(the body). This indicated the broader attitude 
of the modern scientists and their readiness to 
admit existence of principles higher and more 
mysterious than those that they had hitherto 
proclaimed as scientifically verifiable and true. 
Philosophy, the exponent of the mysterious 
and supernatural forces, had been discredited 
as superstitous. Science, now more inquisitive 
than ever, was prying into these mysteries and 
extending the “ ambit ” of “ Nature ” to enclose 
as much of the ‘supernatural’ as possible. 
This was the mark of the incoming friendly 
spirit between science and philosophy — science 
agreeing to take up the investigation, in what 
it conceived to be the right way, of what had 
been hitherto the monopoly of philosophy 
(metaphysics), but (as the scientists took it) 
mismanaged by its apriori or unscientific 
methods. 

Now came the next great advance. The 
investigation of the mind — of the psychic forces 
and phenomena — came to be taken up with a 
new purpose and from a different standpoint. 
Those were regarded as constituting a special 
class by themselves and not as mere efilore- 
scences of the biological principle. Just as the 
vital principle had been differentiated, by a 
closer study of facts, from the physical or 
mechanical forces on the eve of the era of the 
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organic conception of life and society, so the 
psychic forces were now, by a closer and more 
intimate study of experimental psychology, 
differentiated from the organic or biological ; 
and this introduced the higher psychological 
conception of the Law and society which has 
now in its turn well nigh displaced the organic 
conception. It had been the fashion for socio- 
logists and sociological jurists to explain the 
origin and development of society and Law by 
reference to mechanical and biological, inclu- 
ding racial, that is, ethnological and ethno- 
graphical, forces and tendencies and to accept 
the psychological factors as merely conscious 
accompaniments of the biological evolutionary 
forces which really constituted the whole 
motive power. Sociologists and sociological 
jurists would hitherto glibly discuss in detail 
the economic necessities, the conflicts and ad- 
justments of diverse interests, the geophysical 
environments, the historical experiences, as 
also the characteristic inherent powers and ten- 
dencies that lay from the beginning m the blood 
of the race for an explanation of the struc- 
ture, the Law and civilisation of a society ; 
and their discussion throughout would regard 
these as objective factors (mechanical or 
biological) of which the psychic part of man 
was the mere conscious recording machine. 
The distinctive characteristics of the mind, 
the freewill, its power to rise above its 
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environments... &c... were insufficiently investi- 
gated and the insufficient analysis and know- 
ledge of their nature, elements and characteris- 
tics was sought to be covered by a wholesale 
attempt to explain them away as resultants of 
objective biological evolution with a tacit 
admission (borrowed from the philosophies of 
Hume, Kant, or Comte) that their ultimate 
reality was beyond the ken of man. Personality 
was, with inadequate knowledge, identified with 
mere organic unity ; and although society was 
sometimes described as a superorganism, the 
elements distinctive of its superorganic charac- 
ter were not seriously and adequately made 
the subject of a special research. 

But now ethnological biology soon led to 
ethnological psychology. The psychological 
element in man and society, which constitutes 
the distinctive character of personality and 
differentiates it from a mere organism now 
came in for its long delayed and over due 
share of attention; psychologists and jurists 
like Wundt, (b, 1832), Gierke (b, 184x3, Ward 
and Tarde (b, 1843) took up the new line of 
enquiry with great earnestness and vigour ; 
and Jellineck (1851 — 1911) utilised the new 
light thrown by these investigations fori his 
brilliant juristic survey. 

The modern Psychological school (the social 
Psychological school) has been aptly called 
the Neo-Socratic school just as the schools 
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considered above have been called the Neo- 
Kantian and Neo- Hegelian. I may suggest 
for these latter two other names, namely, the 
Neo-Platonic and Neo-Aristotalian schools 
respectively of the 20th century. The strong 
point of Socrates was his psychology, his study 
of man’s inner psychic nature and of the 
notions formed by it. These notions freed 
from their material particularising contents 
were raised into metaphysical ideas, by Plato, 
which were, according to him, the great final 
goals and ultimate realities of the universe 
all else being unreal ; while Aristotle gave 
equal importance to the idea and matter. By 
making psychology amenable to scientific 
study and thus drawing scientific conclusions 
as to the psychic nature of man which had 
hitherto appeared as a riddle and left severely 
alone in the charge of the philosophers, this 
school took up an intermediate position 
attracting philosophy and science towards 
each other and making it possible for the two 
to join hands. 

The first mission of the new psychology 
was to find the true character and origin of 
the human will and to establish that psychic 
and not biological forces were the real and 
most potent causes of social phenomena. It was 
scientifically proved (i) that the will in itself 
is neither conscious nor unconscious. Some- 
times, as for instance, in somnambulism, when 
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by habit or inherited capacities and tendencies 
it has acquired the requisite proficiency, it is un- 
conscious, and the agent acts without his mus- 
cle — movement being directed by any conscious 
or voluntary effort ' ; (2) that the individual’s 
will and psychic constitution are the issue and 
product of collective life and social forces and 
cannot be studied adequately without reference 
to the collective will and race psychology ; and 
(3) that collective or group will is as real as 
the individual will ; that a group or association 
is a real personality ; that it is in fact and 
reality more than a mere aggregation of indivi- 
duals, measured, as in the cases of the indivi- 
duals, by the powers which the group actually 
possesses of concerted action with a unity of Sodaiibation 
will and purpose. ’ This was in fact the 
socialisation of psychology ; the substitution of 
the older individual psychology by the new 
psychology which was social. What a man is, 
he owes to the union or relation of man with 
man ; and his psychic equipment is a heritage 
chiefly of the psychic, and not of the biological 
or physical, influences and experiences of social 
life through which he and his predecessors had 


^ See Zitelman-Irrtum and Rechtsgeschatt, p. 79. Ward-Psycho- 
logy, Encyclopedia Britanmca. 

* See Gierke — Das-deutsche Genossenschafts recht. This 
theory of social will, personality of the society or state, or the 
corporation theory is, however, subscribed to only by a limited circle 
of legal philosophers led by Bescler, Gicrkc and others who may be 
regarded as constituting only a branch of the Psychological School. 
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passed through generations. ' These social 
forces are essentially psychic, and not biologi- 
cal as Spencer had coacieved them. Law 
accordingly was a natural outcome of the 
psychology of races. ' The racial con- 
sciousness, consisting of feelings, emotions and 
desires arising from the communal life of man, 
naturally and spontaneously produces the Law 
as it produces the racial language and customs. 
This modern psychology instead of regarding 
conscious volition as an intensified kind of 
natural or involuntary reilex action held to the 
converse view that tlie so-calle^l involuntary 
and biological reflex actions are the results 
and issues of the long continued or habitual 
conscious actions registered in the organic 
vehicle of the conscious agent and transmitted 
through heredity to his descendent. This is 
how modern psychology puts mind and the 
psychic and the conscious forces above matter 
and the unconscious physical and organic forces 
and makes the latter dependent upon the 
former. ’ Not only Law but also Ethics is 
thus based on a psychological basis ; that is, 
explained by reference to the data of the moral 
consciousness — the moral conceptions which 
have slowly accumulated in the communal 
life history of man through ages and genera- 
tions and become part, through habit and 


^ See Ward Dynamic sociology — Chaps. 5, 7, 9 and ii. 

* See Wundt-Logic Second Edition, vol. ii, part ii, pp, 533 — 561. 

* See Ward- Psychology-Encyclopedia Bntannica. 
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heredity, of the moral constitution of the man 
and the society. The organism is influenced 
by psychic forces till, by habit and heredity, it 
registers and begins spontaneausly to start the 
reflex actions in imitation of what was 
consciously and voluntarily (psychically) 
willed, desired or approved before. It is thus 
that psychology is made to re-establish scienti- 
fically what was hitherto taught by philosophy 
by the apriori method, namely, that the so- 
called natural forces and their involuntary 
uniformity of actions were at the beginning 
voluntary and conscious ; that Nature is, or at 
least began, as a conscious agent ; that biologi- 
cal selection had an inherent and fundamental 
conscious teleology ; and that causality is not 
mere sequence but has at its origin a will 
moving towards a conscious end. The gulf 
between causality and teleology is thus bridged 
and teleology is set above causality as its 
conscious determinant and ruler. Thus the 
fatalism connected with the earlier evolu- 
tionary theories is avoided and the possibility 
of changing the natural course of evolution by 
a higher teleology and conscious effort to a bet- 
ter course and end is established. The natural 
and spontaneous evolution of the Historical 
school is thus accepted and given a new mean- 
ing ; for evolution starts as a teleological process 
and become next, by habit and heredity, an 
unconscious and spontaneous process ; but all 
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the same it is capable of being controlled and 
modified by higher teleology and conscious 
effort of the group will. 

Tarde explains “ habit ” of the will 
by his theory of “ imitation.” Associa- 
tion and imitation are besides the two 
psychological processes by which group wills 
are constituted, habits of volition and thought 
are formed, and both continued and transmit- 
ted through generations by heredity. Society 
is thus an organisation which is partly a 
product of unconscious evolution (which again 
may be traced at its origin to cosmic consci- 
ousness and voli tion) and partly a result of 
conscious planning of the members. It is 
a completely organised expression of psycholo- 
gical forces 

Gierkes’ theory of the reality of group- 
wills and the real unity of society — in fact the 
psychological,asapposedto the biological, inter- 
pretation of society— has considerably come 
in aid of the Analytical view of Law as a con- 
scious command. One of the finest expositions 
of some of the juristic positions of the psycho- 
logical school comes from the Neo-Austinian 
camp, ’ In voluntary associations and corpo- 
rations the unity is artificial and imposed from 
without ; but in the society there is a natural 


^ See Giddings-Principles of Sociology — p. 420 et seq, 

® See Jethro*Brown*Underlying principles of Legislation, Chaps. 
Ill & IV, see next Lecture, 
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unity, more or less pronounced, which binds the 
citizens together to form one combined body, its superiority 

<=> ^ over mecha- 

The forces which tend to produce this unity by n'cai and . 

, organic uni- 

attracting the individuals in the society to- ties, 

wards each other are mainly psychological ; 
namely, sympathy and love, arising out of the 
consciousness of the likeness of each other in 
body, mind, sentiments and potentialities and 
consciousness of the common purposes, aspira- 
tions and ideals. There are, besides, the grow- 
ing organic dependence of the individual upon 
the society for all that he needs for his subsis- 
tence, work, and enjoyment and for all the 
opportunities of service, and need of sacrifice, 

(physical or intellectual) necessary for his 
moral and spiritual growth ; and the growing 
psychological recogni tion of this dependence 
as man more and more advances in thought- 
fulness. The more this unity is felt and realised 
by the individuals, the greater becomes the 
solidarity of the society ; and the force of social 
pressure, in tlie shape of public opinion or of 
legal or political sanction, to keep individuals 
in the path of probity, justice and social good 
becomes not only more efficacious but also 
more socialised, that is, assumes forms which 
are more attuned to the general social senti- 
ments and accordingly more and more accept- 
able to the people ; and this in its turn reacts 
upon the society and draws it together in 
closer unity. In this way the society grows 
64 
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into a true living and conscious, and hence 
super — organic or psychological, unity which 
constitutes its personality ; and what principal- 
ly raises this unity above the level of mere 
organic or mechanical unity (that subsists 
in some form or other throughout the totality 
of nature, for instance, in the celestial world, 
in the vegetable and animal kingdoms) is the 
superior psychological bond of growing sym- 
pathy and love between the individuals in 
society. 

The Psychological school admits that the 
society is an organic and not a mechanical 
unit or group and adopts all the arguments of 
the biological schools in support of that posi- 
tion ; namely, (i) that individuals suffer and 
wither like branches removed from a tree if 
they are cut off from their social environments. 
(2) The development of a nation is of the 
nature of organic growth due partly to the 
gradual unfolding of its latent capacities and 
partly to ideals, knowledge, and sources of 
strength imbibed, it may be, from foreign 
sources, but assimilated into the system and 
not merely mechanically superimposed like the 
patching up of a cloak. The development of 
its law for instance, so far as it is effected 
through customary law, is not manufacture at 
all but spontaneous generation ; and even in so 
far as it is effected by legislation it is not des- 
potic manufacture, for in the making, interpre- 
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tation and administration of statute- laws the 
state is considerably influenced by the nation’s 
past history and the spirit of the race and time. 
(3) That the state officials are not mere agents, 
servants or representatives of the community 
for they are themselves parts of the community 
from which they derive their authority and as 
such are organs of the social organism. ' 

But the Psychological school goes further. 
It distinguishes the social organism from the 
biological organisms, like plants or animals, 
pointing out that the former is a discrete 
organism, that is, an organism in which every 
component unit (individual member) has a 
separate end or individuality of its own while 
consciously sharing in the (t.e., national) life, 
objects and efforts of the whole or totality. 
The biological organisms are concrete, for the 
component cells are without any separate self- 
conscious end or individuality. Their exis- 
tence is simply for the sake of the whole and 
merged in the latter as means to an end. They 
cannot individually reflect and consciously 
share in the life and mission of the whole. 
The biological theory cannot explain the psy- 
chological phenomena, that is, of intelligence 
love, sympathy, desires and sentiments which 
constitute the basis of human life and the most 
potent factors of social union and solidarity. 
The Psychological theory on the other hand. 
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* See jethro-Brown Principles of Legislation, Ch. V, 
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compares organic and psychological growth 
and notes the points of difference between the 
two. The former (that is, growth of physical 
organisms) is spontaneous and limited in time ; 
the body will not grow after a certain age is 
attained and is less affected than mind by 
environments. The growth of the mind, on 
the other hand, is purposive, unlimited in time 
and extent, and more readily affected by exter- 
nal circumstances. Social growth is, in this 
respect, like psychic growth and unlike organic 
or physical growth ; for it proceeds without 
limit as far as the latent possibilities of the 
society would allow and is more amenable to 
environments and influences, which are pur- 
posive or easily selected and applied, than 
mere organic growths. The society or the 
State is accordingly a psychic and not a bio- 
logical unit and its characteristic differences 
which mark out its superiority over physical 
organisms are noticable in its internal com- 
position as well as in its mode and limits of 
Justification gfowth. The justification for laying so much 
nluLory”* sttess on the psychic as opposed to the merely 
organic character of the society is that it 
explains the efficacy of effort towards legal and 
social amelioration. The biological theory of 
evolution, based on the principle of spontaneous 
unconscious growth under the forces of natural 
selection, is fatalistic ; and it discourages all 
conscious efforts of Government by legislative 
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and other interferences towards the improve- 
ment of society as useless and mischievous. 
The psychological theory on the other hand in 
upholding the superiority and mastery of mind 
over matter, aril of conscious intellectual effort 
over the blind natural forces, opens out a more 
hopeful possibility for organised human devices 
and efforts, like the state and legislation, success- 
fully saving the society from the passive sub- 
jection to biological laws. In assimilating 
social growth to a mental process it points out 
that this growth, in the shape of social, political 
and legal improvements, is not passive but 
assertive; it is self-made and more and more 
conscious and deliberate as it develops ; it 
tends, as it proceeds, to become more and more 
pronouncedly teleological instead of causal. 

The essential differences between the orga- 
nism and society have been elsewhere summa- 
rised thus ' : — While the facts and phenomena of 
the inorganic world are invariably based upon 
and determined only by the existing facts or 
present conditions, and those of organic life by 
its present conditions as well as its past history 
and embryology, the facts and phenomena of 
social life are determined not only by the 
present and the past but also by a third impor- 
tant and characteristic element, namely, the 
psychic conception (born of the memory of the 
past experiences and desires born of that 
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See Korkunov— Theory of Law, p. 287 H ieq. 
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memory) of a future ideal. A mechanical (that 
is, inorganic) aggregate, for example, a pile of 
stones, is inert and depends solely upon its 
present external conditions for its equilibrium 
and existence. It has no fund of energy of its 
own to adapt itself to new conditions like tiie 
living organic body. The organism has such 
a fund of energy which is life and which 
requires for its scientific explanation a con- 
sideration of the past conditions so that the 
origin of its life and its successive phases of 
growth and development may be traced. The 
mechanical aggregate may continue in equili- 
brium for ever if its present conditions are 
undisturbed and conversely will fall apart 
whenever the external conditions are changed. 
There is no natural death for these aggregates. 
But the organism will resist by its life force as 
far as possible the disturbing influences of 
changed conditions at least for sometime and 
conversely will cease to grow and live natural- 
ly after a certain period and after its “ type ” 
is attained -even if its present conditions are 
not changed. It is not wholly passive but 
assertive to an extent and in a manner which 
can be ascertained only by an enquiry into the 
past history of its internal constitution— the 
history of the quantity and character of the 
energy implanted into it at its birth which 
enables it to assert itself by self adaption 
amidst and against the external conditions. 
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The society on the other hand, combines the 
advantages of both and have a special self 
assertive capacity in addition ; for so long as 
it holds to some psychic ideal as a source of 
perennial strength and support it will live 
despite all adverse change of external condi- 
tions ; its life or growth is not limited like 
that of an organism, but unlimited. If the 
society can manage to have higher and higher 
ideals of which there is no limit as in the 
organism, it will live and grow on for ever. 
It has no natural death and its self-assertion 
against external nature is more than organic 
for it is mostly conscious and voluntary and 
more and more so as it evolves. The bond 
connecting the different members of society is 
more psychic than physical or organic ; it does 
not require physical contact and this enables 
an individual to belong to different societies 
or to different organs or branches of the same 
society at the same time. The organic theory 
of society fails to explain the established social 
fact that social evolution is in proportion to 
the psychic capacity of the society to form 
social ideals of the mutual sympathy and 
union of the members The psychological 
theory of society on the other hand is proved 
by the fact that the conditions which- favour 
the psychic development of the individual or 
society also develop the social life ; and the 
progress of civilisation marks simultaneously 
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the progress of the mind, as also, the social 
solidarity of the people. There is, moreover, 
another serious obstacle in the way of the 
organic theory of society. Development of the 
organism as a whole is marked by increasing 
dependence of the component cells but in 
social life the progressive liberty of the indivi- 
dual marks the path of progress of the society 
as a whole ; indeed it is often taken as a con- 
dition of social progress. The psychological 
theory which bases social union on the psychic 
unity of the will of the members is much more 
helpful in explaining and accounting for this 
highly significant character of social progress. 

utufty'^of the great practical service of the psycho- 

Psychoiogi- logical theory has been its refutation of some 

cal theory, r 1 -1 -i* 

of the most strongly asserted dicta of the 
Historical school which had, since Savigny’s 
days, been largely responsible for a great deal 
of legislative “ Laissez Faire”and inactivity. 
Society is a psychological unit and tlie chief 
basis of its unity is the psychic ideal formed in 
common by the members of the society as a 
whole. The ideal itself can grow and in fact 
does grow with the psychic advance of the 
members. It is not a type rigidly fixed and 
predestined as in the case of the organism 
beyond -which the organism cannot grow. It 
can be improved, recast and remodelled by 
voluntary and conscious education and train- 
ing of the members ; for example, by bringing 
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them into contact with other ideals of neigh- 
bouring societies. 

TheTheory of Law and legal development, 
as propounded under the psychological concep- 
tion of society, supplements the defects of the 
mechanical as well as of the organic concep- 
tions. The mechanical theory of Law as a 
command of the sovereign, imposed ab-extra 
for the shaping of the society and the regula- 
tion of its conduct, like the manufacture of 
formed articles out of the raw material, had 
been refuted and demolished by the Historical 
school ; and this gave rise to the Organic theory 
which countenanced the Historical theory of 
Law as an unconscious and spontaneous pro- 
duct of national life. But this involved, as 
first forcibly pointed out by Jhering, an under- 
estimation of the element of conscious or pur- 
posive direction — the intelligent adaptation of 
means to desired ends — in legal evolution. 
Jhering made it clear that juridic sentiment is 
not the source but the product of Law ; Law is 
made, at least in its advanced stages, and not 
found, or unconsciously formed, for it is an 
agency by which the growth of national life 
is deliberately and consciously moulded by 
putting it under intelligently selected environ- 
ments. The making of Law and its develop- 
ment are not indeed pure manufacture as the 
Analytical theory would suggest ; but still they 
are the results, to a great extent, of voluntary 

65 
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and deliberate marshalling of biological laws 
for preconceived purposive ends. 

The cardinal basis of the psychological 
theory * is the conception of the social will — of 
the p ersonality of the society or the state. The 
test of personality is the unity of will. When- 
ever a group evinces a capacity of acting under 
the guidance of one centralised and united 
directive will it becomes a real and not a 
mere symbolical or fictitous personality. The 
personality is not necessarily anthropomorphic 
and limited to natural persons or human 
beings. The Deity is a personality, for the 
element which is the test of personality namelj' 
will, (which, here, is divine) is present in Him. 
So is a corporation a person. The ‘ will ’ 
makes the personality ; and the nature of the 
will, natural, divine, or sot'ial, marks the 
character of tlie personality whicli it makes. 
Law does not cicate (by fiction) persons in 
the shape of corporations but only recognizes 
personalities where they already exist as real 
entitites. “ Legal persons, ” in such cases are 
not therefore fictitious, but realities. The most 
comprehensive personality represented by the 
united will is that of the society or the State. 
One important corollary of this theory would 
be that “ Law ” is the expression of the will or 
command, not of the ruler or legislator, but of 

* Or rather, of the “ corporation theory ” of the society in which 
shape or f<wm it is expounded by the Gierke School 
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the society or State, regarded as a personality, 
expressed through the ruler or the legislator 
as its organ or mouthpiece. 

The Psychological school ' has taken con- 
siderable pains to develop the doctrine of 
social will, which constitutes the personality of 
the society, and characterise its exact nature 
and character. The social will is itself a 
growing and fluctuating thing. It is marked 
by the esprit de corps with which each indivi- 
dual subordinates his own will and ends to the 
will and object of the whole body ; and the 
readiness with which this subordination is 
willingly and voluntarily shouldered by the 
individuals marks the perfection of the perso- 
nality of the society. Th e unity of the social 
will is to be distinguished from “ the will of 
all ” which is an algebraic summati on of the 
wills of the individuals ; and the mere fact that 
on particular occasions the different wills of 
the individuals, operating towards the self- 
interest of each, happen to coincide, for example, 
under the stress of some external pressure, does 
not convert what is really “ the will of all ” 
into “the social will.” Jethro Brown aptly 
illustrates this by citing the case of a train of 
horses or a slave gang working together along 
similar lines under the whip of the owner or 
master, where their wills coincide but are not 
united into one will ; for no individual member 
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of the train or gang has any conception of the 
interests of the whole body, nor wills nor 
shapes his individual activities for the sake of 
the furtherance of the ends and interests of the 
whole body rather than of his own 

The conception of the social will is as old 
as Rousseau ; but the Psychological school has 
sought to advance a scientific explanation of 
the personality of the society and the question 
has since become one of the most points for 
scientific research and deliberation. 

It is desirable here to make clear how 
much the new psychology has helped to serve 
the cause of legal science and usher in the new 
conception of society and Law which has almost 
revolutionised the older ideas which on 
scrutiny were found inadequate for S(^upplying 
a satisfactory explanation of social faeV The 
older psychology of the Rationalistic school 
held to intuitionism and the theory of innate 
ideas with a fundamental stock of which (the 
same in all) the individual was supposed to 
be born 'prior to and independently of all 
personal experiences. That of the opposite 
school held to percept ualism, or the theory of 
mind as a tabula rasa, in which the whole 
stock of ideas was held to be peculiar to each 
individual and acquired wholly and solely 
though his life’s experiences. Both of these 


^ See Jethro Brown’s Underlying Principles of Legislation^ Chap. 
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theories were outgrown by the scientific estab- 
lishment of psychic evolution ; for while 
according to the doctrine of innate ideas the 
mind of the individual was deemed unchange- 
able and his fund of innate ideas incapable of 
modification, the theory of preceptualism 
posited that the individual mind in all cases 
started its career as a blank leaflet and its 
evolution was limited to, and circumscribed by, 
his individual existence and experiences. The 
fact of gradual evolution of the mind and 
its capacities, from generation to generation, by 
the assimilation of the accumulated product 
of the experiences, not only of the individual 
but erf the race, was not then known and much 
less explained by either of these theories.' 

The result was that neither theory could 
furnish an explanation of the relative indepen- 
dence of the individual and his relatively 
autonomous activity amidst the external 
influences surrounding him. The sensationist 

^ “ The idea of psychical development in the individual is not very 
old. For a long time there has been recognised the transmission from 
generation to generation of a certain amount of knowledge, fruit of the 
preceding generation’s experience. This was as far as it went. Only 
science was regarded as transmissible. The sentiments and the will 
were not. In any case the mind was deemed unchangeable, and as 
identical in all classes of humanity. To the partisans of intuitionism 
the man at all stages of his life was the same. There' was no way of 
modifying his fund of Innate ideas. 

Under the opposite theory, also, the man had in him something un- 
changeable and identical in all individuals, the tabula rasa. The psychic 
development was limited, then, to that of the individual. One generation 
had no influence upon another.*’ Korkunov Theory of Law p. 299. 
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(preceptualisra) theory would reduce man to 
a passive automatic machine, his organic and 
psychic reaction against external influences 
being rigidly bound and fixed by determinate 
laws and therefore as much beyond his control, 
as the influences themselves ; the intuitionist 
theory would go to the opposite extreme and 
attribute to him an absolutely free will capable 
of rising superior to his surroundings, and a 
fund of innate ideas, independent of history, 
race, or genealogy — both extreme positions 
being falsified by establish'd facts ’. 


* " Modern psychology which has especially developed itself in 
England rejects alike both theories as we have set them forth. It does 
not admit the existence of innate ideas, at least not in the absolute sense 
in which the intuitionists assert them Neither does it believe, like the 
sensationists that our whole psychic life results only from our personal 
facts. 

** Modern psychology holds to the mean between these two concep- 
tions. It recognises that the whole psychic life can be explained by the 
entire experience external and internal, by the individual’s personal 
experience and by that of all humanity, the collective experience. The 
moral life is no longer recognised as simply the result of external in 
fluences, of the individual environment. What the man gets from the 
external would is completed and modified in him by the concepts of the 
inward experience. So too, our ideas, which are by connection with, 
the entire development of mankind derived from universal experiencei 
are as regards particular individuals innate ideas, bequeathed by the 
preceding generation. Such a theory has not the faults indicated in the 
preceding theories. 

** Under this theory man is no longer an automaton guided solely by 
external phenomena. The movements of his soul may be due to concep- 
tions furnished to him by his own inner experience. Physiological or 
even pathological facts, special dispositions of our own organisms, may 
produce in us independently of any external experience some special 
activity of the mind. We must add to these t hose actions produced by 
sentiments tendencies and tastes bequeathed to us by our ancestors and 
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In support of this last proposition, or rather 
by way of meeting some of the objections to 
this doctrine, the psychological theory fixes the 
exact character of the so-called “ freedom of 
will ” which had been often misinterpreted to 
mean that it, t.e., the will, is not subject to 
any law, not even to that of causation. The 
psychological theory does not deny that the 
will can create, that is, cause phenomena ; but 
it certainly repudiates the idea that the opera- 
tion of the will is not itself the result of 

we can easily explain the relative independence of the individual as 
regards his external environment. There will be no need to interpose the 
opposition between human actions and physical phenomena, no need to 
appeal to any special freedom of the human will. 

“ Modern psychological theory rejects also ancient opinion which 
denied the psychic influence of one generation over another. If our 
ideas and sentiments are product of the entire secular experience of 
humanity, individuals and generations ought to be connected not only 
in space but also in time 

“The psychic life of each generation is only a link connecting 
former generations with those to come The unbroken bond of psychic 
development through succeeding generations has its source in psychic 
heredity and this theory in fact gives to the laws of heredity an impor- 
tance in all social sciences because they establish a connection between 
each individual and all mankind, past and future, or at least connection 
with some particular nation. 

•‘All aptitudes; tendencies, physical and psychical are, thanks to 
the laws of heredity, not a product of individual life, but of man’s collec- 
tive life. The modern psychological theory recognises, then, a connec- 
ted transmissibility in the psychic development of generations and sees 
in the individual in a preeminant degree a product of historic and social 
life. The psychical character of this social bond which combines man 
into communities does not prevent the hereditary social influence from 
having a regular and continuous advance. Human ideas, although they 
are a distinct factor in social life, are themselves the result of a regular 
successive development ; they develop along with the social life itself. 
Korkunov Theory of Law, pp. 300-I. 
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predisposing causes, like impressions, desires, or 
character. It asserts that that the will itself, 
like external facts, is subject to the principle of 
causality, that is, is a link in the universal 
chain of manifested existence wherein not a 
single fact is an absolute uncaused principle 
but everything is caused by something preced- 
ing it and causes others, according to deter- 
mined laws, that follow. The volition of the 
will is not free in the sense that it has no cause, 
but it is free in the sense that it has a causal 
power to give rise to phenomena. There is a 
form of thought which allows no such power 
to the will and holds out for the fatalism that 
every event must take place logically, unavoid- 
ably, and independently of man’s wills or acts. 
There is the opposite view that man may will 
and act at liis pleasure unaffected by, and rising 
supreme above, antecedent or surrounding cir- 
cumstances. Both are wrong as opposed to 
the scientific principle of causation which holds 
good in the world of psychology as well as the 
external world. The first view errs because it 
militates against the Law of causality in posit- 
ing the existence of some force or fatality (call 
it divine will, destiny, or predetermination) 
which must give rise to a given phenomona, i.e., 
must produce a certain result, independently 
of, and even in opposition to, all antecedent 
links in the succession of acts and events, the 
intermittent human volitions and efforts. The 
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acts and events, according to this view, of a 
man’s life must come and appear as predeter- 
mined, however, great man’s effort to avoid 
them may be. They don’t depend upon the 
human will, nor on external events, nor upon 
any laws of sequence of phenomena (events or 
acts), but upon some unexplained external 
force which makes every manifested fact a mira- 
cle. Thus the view does not so much deny the 
human will’s freedom of voliton as the effec- 
tive character of the volition in shaping or 
modifying future external events. This is 
denial of the law of causation altogether and 
hence is scientifically false and untenable. 

The law of causation itself is often mis- TheUwof 
understood. It is merely descriptive, for it lays 
down that given certain antecedents certain 
consequents unilormly follow. The law itself 
is not the cause, but it describes the cause. The 
law of gravitation does not produce but only 
describes the phenomena of gravitation. Argu- 
ments in support of fatalism based on unifor- 
mities,' observed by statistics, of voluntary 
human acts, like assassinations, suicides, mar- 
riages, divorces, arsons, seek to make out the 
futility of human volition and efforts against 
what is found by the law of statistics. Such 


* Siee the farts and figures gathered to substantiate this wonderful 
uniformity in the works of Quetelet— Physique Social ; (1869) R.Greiffer 
(Statistics) , Knapp — Jahr bucher fur Nationalkomic and Statistics 
XVI (1871). 
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arguments are wrong for the law of statistics 
is only a lecord of observed uniformities, 
resulting from uniformity of the antecedent 
circumstances, of the societies observed. The 
law of causation does not demand a certain 
number of issues or marriages in a year in a 
society but only records that, given certain 
data, as to the life, civilisation, enviroments and 
motives, operating in a certain society uniform 
results in the shape of marriages, divorces and 
issues are observed to follow ; and this only 
illustrates the universality of the law of cau- 
sation which does not insist on uniformity of 
results in spite of changes in antecedent causes 
but only uniform results consequent upon 
uniform causes. It is the observed uniformiiy 
of nature that constitutes the law and the 
most universal uniformity is that everything is 
an effect of some previous cause, and is in its 
turn the cause of some subsequent result, and 
their sequence is always certain and invariable. 
The operation of the human will is one of 
those links in the chain of causality and 
follows like all others the law of causation, 
is caused by antecedent facts and causes subse- 
quent ones. It is not free from the general 
causal law. 

The modern psychologists lean towards 
the view that the entire mental process of 
cognition emotion and volition is not the sum 
total of three different kinds of processes and 
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faculties but presents a unity (psychosis) They arc nei'* 
distinct from the antecedent physiological pro- tite nor^ p hy- 
cesses though of course intimately connected reflet* 
with them. In its relations to the outside world 
the mind is both receptive and active ; recep- 
tive in so far as it receives impressions and 
is excited by them to emotion ; active so far 
as it transforms its impressions and emotions 
by reasoning and volition. The vital knot 
between the reception and activity is formed 
by attention, that is, by the selection of 
certain facts for mental treatment.' ” The 
old tripartite subdivision of the mental 
faculties by the associationists, like Locke, 

Hume, Mill and Bain, into feeling willing and 
emotions is thus excluded ; as also the theory 
of the later physiological psychologists like 
Fechner, Mandsley, Ribot and especially 
Lange ' that all mental processes of these 
faculties are mere psychological reflexes, them- 
selves not productive in any way but merely 
mainfesting or registering, like a meter, 
the organic processes. The modern psycho- 
logical school recognises psychosis as a 
causal agent intervening between physiological 
processes and the subsequent external activity 
of the conscious agent with a real causal 


' See Vinogradoff Historical Jurisprudence. Introduction page 
37 ; Ward's Psychological principles, p. 57. 

* See Lange — Las Emotions translated by G. ! Drums (1902), 

p. 10. 
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influence of its own'. It is besides a process 
sometimes conscious and sometimes uncon- 
scious so that the view of the older psy- 
chologists that all mental faculties and 
processes are dependent upon cognition or 
intellection cannot also be maintained 
The psychic phenomena of cognition, emotion 
and volition are accompaniments and phases 
of the real process of which the most essential 
function is the selective attention towards 
external impressions, spoken of above, for 
adjusting oneself to the surroundings, The 
so called primary elements of human con- 
sciousness, viz.t the ideas, as also the emotions, 
instincts, tendencies, which guide and direct 
volition have now been resolved into their 
factors buried deep in the history and constitu- 
tion of the individual and the race. 

The psychological theory thus repudiates 
the doctrine of free-will that claims for the 
will immunity from the causal law. It analyses 
historically the composition, tendencies and 
habits of* the human will, including communal 
life and heredity, as formed from antecedent 
facts bearing upon the formation of racial and 
individual psychic capacities and dispositions, 
and at the same time seeks to avoid fatalism 
by holding that human volitions have their 
causal effects on the external world as much 

' See Ward-Psychology in Encyclopedia Britannica — vo! Xxii, 

p. 586. 
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as other antecedent facts. Thus it gives scien- 
tific support to the position that proposes to 
recognise and respect the efficacy of voluntary 
human effort, among others, in the direction of 
social and legal development and amelioration.' 
The individual rulers are displaced, as 
makers of Law, by the personified State with 
its group will regarded as a reality, and 
synthesis is made by which the correct and 
valid elements of the Analytical, Historical and 

' The will according to this school is not a special faculty 
separated from cognition and feeling but only the appetitive side (of a 
unitary principle which includes all the three) more or less manifest 
in every mental process. It is present in the process of selective 
attention at the bottom of every cognition ; and free will is really 
the expression of one’i> own psychologic tl constitution operating upon 
sensations and experiences. This psychological constitution is of 
course determined by causal antecedents (hereditary tendencies, edu- 
cation, culture, reason, conscience etc ,) but that is an internal and 
psychical as distinguished from external and physical necessity 
which imports fatalism. In spite of self-consciousness no action and 
no will can be thought to be causeless. In fact will appears as the 
last link in an endless chain of causes ranging from the immediate 
impulses which led to the exertion of the will power — to the remote 
conditions shaping character and circumstances. In this way it may 
be taken for granted that every act of a man is pre-established by 
previous states and events. If, however, the point of view is shifted and 
we reflect on our will as the effecient cause of change and on our 
actions as springing from our resolve, we are conscious of the resolve 
as of a choice between possibilities, and sometimes we may watch the 
conflict of motives which prompt us in various directions. The 
conception of free-will is therefore a fact of consciousness in 

which . we oppose the various influences preceding action to the 

resolve which initiates it. The appeal to reason in the , choice of 
possibilities is perfectly justified and the formula of free will comes to 
mean in substance that men do not follow impulses blindly but are 
normally able to act in accordance with their reason and morality.” 
See Vinogradoff — Historical Jurisprudence, p. 424. 
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Organic theories are sought to be harmoniously 
combined with the higher philosophies of 
evolutionary realism represented by the 
Neo-Kantians and Neo- Hegelians 

The absolute and eternal Law of Nature 
— supremely abstract and a priori— is now 
thoroughly discredited alike by the philoso- 
phical, empirical and psychological schools ; 
and evolution of Law, that is, of the concrete 
positive law, is the central topic of all juristic 
speculations of all camps. 

One of the outstanding contributions of 
the psychological school to the science of Law 
is, as noticed before, the preeminence given 
to the group will from which the mandates of 
Law emanate rather than to the administrative 
and co-ercive organisation by which those 
mandates are enforced, if necessary, by physical 
force. The concrete organisation which con- 
stitutes the State may be very well suited for 
the enforcement of Law but it is not absolutely 
necessary for the making of Law. Whenever 
any association, for example, the church' 
develops the capacity of forming a commu- 
nal will, under a proper esprit de crops 
subsisting in the members, it becomes a 
“ person” ; it is in a position to lay down 
laws for the community comprised by the 
association. As a corollary to this proposition. 


' Compare Jcllineck. — AJJgemeine Staatslehre, pp. 329-331. 
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or rather by way of support, and as supple- 
mentary to the same, the psychological school 
or theory also asserts that no command 
assumes the character of Law till the com- 
mand is recognized and accepted by the com - 
munity, that is, is countenanced by the group 
will reflected in the bulk of the individuals. 
This recognition or acceptance of the Law by 
the community supplies what is according to 
this school the most essential element, that is, 
the psychological guarantee of Law, ue., of 
its being obeyed by the community and 
enforced, with the help of this common accep- 
tance and recognition, against individual trans- 
gressions'. This guarantee is psychologically 
more powerful than sanction or punishment 
to make laws effective. Commands not so 
recognised and accepted are hardly ‘ laws ’ even 
if tliey may be occasionally made obligatory 
by brute force on individuals in particular 
cases. Such so called ‘ laws ’ often become 
dead letters. One important practical conclu- 
sion drawn from these two cognate positions 
is that ‘ International Law \ becomes Law in 
the truest sense of the term as soon as the 
association of independent states from which 
the Law emanates has developed a sufficiently 
definite groupwill for the purpose,! and the 
rules themselves are truly expressions of the 
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Compare Jellineck -Allgemeine Staatslehre^ pp. 239-254. 



The points of 
similarity 
and differ- 
ence bptween 
the Analyti- 
cal and the 
Psychologi- 
cal schools 


Interpreta- 
tion of social 
life, Law, and 
the state by 
racial psy- 
chology. 


530 RACIAL PSYCHOLOGY. [Lecture VII. 

volitions of the groupwill ; and the fact that 
there is no political head over those indepeij- 
dent states does not militate against its 
acquiring a true legal character. The Psycho- 
logical school thus represents the inner 
psychology, and not the outer husk or form, of 
Law ; and this is the important difference 
between the Analytical and the Psychological 
school which seem to agree on many other im- 
portant particulars. They are agreed that Law 
is made, that it is a command and is enforced 
by sanction ; but while the Analytical school 
looks to the individual will of the sovereign as 
the source of Law, the Psychological school 
points to the community and their group will ; 
and whereas the foimer insists on the essentia- 
lity of the compelling sanction supported by 
physical force, the latter regards recognition 
or acceptance of the community as the really 
important factor in the constitution of Law. 

Social life, including its legal factor, is 
thus psychologically and not metaphysically 
interpreted by this school, and the psychology 
is racial instead of individual. Mutual imita- 
tion and assimilation, partly conscious and 
partly subconscious, of each other — the sense 
of social similarity — is the mark of the social 
group*. Law (and society and state organisa- 
tion) is traced not to any objective metaphy- 

^ Tarde — Le Lois de l imitation Second Edition Paris, 1895, 
Ch. II & Chap. Ill, p 46 & 65 and 73. 
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Law deals with the human will and its 
efficacy is felt through its operation on 
the will. Psychological ascertainment of the 
state of the will is necessary in the prac- 
tical administration of justice, for examples, 
in investigations as to testamentary capacity ; 
in questions of consensus, negligence, 
fraud, undue influence ; in case of testaments, 
contracts and torts ; and in questions of 
guilty or dishonest intention, sanity, &c. ; and 
in crimes, in fixing the right, duties and liabi- 
lities of the person concerned. Modern psycho- 
logy, as has been observed before, regards the 
will not as a special faculty but as the appeti- 
tive side of every cognition and feeling, in as 
much as it is necessarily involved in the mental 
activity in the shape of “ attention ” which is 
necessary for all cognitive process. With 
regard to the question of right, justice or mora- 
lity, that is, the right determination of the will, 
a question of fundamental importance in Juris- 
prudence, intuitionism solved the question by 
the doctrine of conscience. Altruism posited 
some natural traits, which predisposed man to 
acts of benevolence charity and goodwill to 
others, side by side with the opposite self-seek- 
ing tendencies. Egoism denied the existence 
in man of any but selfish motives and sought 
to explain moral action by the theory of 
enlightened egoism f^Hobbes). This egoistic 
morality found its most eloquent exponent in 



LgcTURE Vll.] ot THfi OLt)fiR SCHOOLS. 


533 


Nietzsche who seeks to identify the highest 
morality with the free and far-seeing self- 
determination of the superman seeking his self- 
realisation. Other attempts to derive altruism 
from individual egoism had been made by 
Hume who introduced his doctrine of Sym- 
pathy by which a man sufEers by a process of 
mental substitution of himself in the place of 
others whom he finds in misery ; and also by 
Adam Smith who advanced the doctrine of 
of objective (as opposed to Hume’s subjective) 
participation in the feelings and sufferings 
of others as an observed fact in nature, 
and ascribed altruistic acts to the desire of 
individuals to avoid the pain of this objective 
participation'. A more scientific and elaborate 
scheme to reduce the two sets of motives (ego- 
istic and altruistic) to one principle was laid 
down by the social utilitarians from the bio- 
logical or organic theory of society and life. 
Altruistic habits, they proceed to point out, 
are produced in man and lower animals by 
biological adaptation tending to the conserva- 
tion and the success of the species. Mutual 
combination of individuals, involving self-sacri- 
fice and co-operation with others, is conducive 
to the progress and preservation of the race 
and fits it for the struggles and competitions 
of life. Altruistic habits thus arise in man 
and animals and they are transmitted as 
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* Historical Jurisprudence — Vinogradotf^ pr^6,“ 
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unconscious and inlierent tendencies in subse- 
quent generations by heredity. Modern psycho- 
logy perfects this doctrine by its theory of 
social will, that is, the general will of the 
community, and derives morality from the pre- 
ponderance with which the collective will 
asserts itself as a real force over the individual 
Ethical will. The subservience of the latter, at first 
on'raciai^pty- voluotary Or even under pressure, gradually 
induces, a harmony of the two wills when they 
spontaneously and naturally come to agree 
with each other*. This places ethical theory 
on the racial psychological basis instead of an 
ethno — biological basis. The society or State 
is likened to a corporation, instead of to an 
organism ; and the Law and morality are 
founded on the corporate will instead of on 
the organic idea. 

The psychological theory necessarily put a 
check on the then favourite conception of 
Society as separate from and independent of 
Society and the State and on the corollaries drawn from 
* that conception. . The mistake of considering 

human society as a biological or natural unit 
assimilated to animal societies was clearly 
demonstrated ; it (society) was prwed to be a 
psychological and not merely a biological or 
organic unit. The State thus instead of being 
opposed to society comes to be a special, 
and indeed the ^ most comprehensive and 

' Wundt — Ethick— H, pp. 29-30. 
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perfected, type of society, evolved, like Law, 
partly unconsciously and partly consciously, 
as a matter of psychological necessity ' 
(as opposed to logical or biological or fata- 
listic necessity in which the operation of 
the human will has no effective share). 
There is moreover, according to this theory, a 
happy avoidance of either of the two extreme 
views, the first of which would claim absolute 
autonomy of the individual, the cessation of 
all Law and its organised enforcement, while 
the second would demand the complete merger 
of the individual in the State as in the case of 
the organic structures ; for the psychological 
unity of the members of the society presupposes 
the health, vitality and the strength of the 
wills individual and social, that is, of all 
parties united by the prevailing esprit de corps ; 
and the growth of individuality of the mem- 
bers is as much necessary for the growth of 
the State (as so conceived) as their readiness 
to sacrifice their interests for the common 
cause. Co-ercion ^of the individual by the 
State, while not declared illegitimate or ultra 
vires, is discouraged as ordinarily, unnecessary 
or inexpedient. 
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State. 
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(d) the social philosophical schools — 

Plotinus — 

Pompon ATius — 

Positive law — v Natural Law, as explained by Grotius. 
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do 
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do 

Kant 

do 

do 
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do 
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do. 

do. 
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12 
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00 

1 

from the Roman view — 

, . . 

85 

— their doctrine of natural rights — 

— how influenced by Hobbes and the empirical school 

86 
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(b) Formal and critical, (Kant, see) — see Formal 

91 lOI 
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